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INTRODUCTION 

Preliminary. 

The world conflict has come and gone, and during that 
trying period the United States Government, as a war 
measure, has largely conducted the country's transporta- 
tion. The actual experiment of Government operation 
has generally crystallized public sentiment against it as a 
permanent policy, and against its continuation for even 
five years after a formal proclamation of peace. 

The period of thirty-two years since the approval by 
the President on February 4, 1887, of the Act to Begu- 
late Commerce, has been rich in experience, and has 
demonstrated that in view of both old and new economic 
conditions, amendatory and supplemental legislation 
should be enacted before the return of interstate common 
carriers to private ownership and operation. 

Many plans have been submitted to the Senate Com- 
mittee on Interstate Commerce by both the biased and 
unbiased, the leading among the former being the Asso- 
ciation of Eailway Executives and the National Asso- 
ciation of Owners of Eailway Securities, and the chief 
among the latter being Hon. Edgar E. Clark, a member 
of the Interstate Commerce Commission for a dozen 
years past. His testimony is so disinterested and the 
fruit of so long an experience that it comes more nearly 
to being a guide for future legislation than that of any 



INTRODUCTION 

other witness. The insinuation contained in the ques- 
tions put by a former Senator from Illinois (pages 210- 
211)* instead of weakening has only added weight to Mr. 
Clark's statements. 

The Keynote. 

One note that rings sharp and clear throughout Mr. 
Clark's testimony as to transportation (and which is re- 
sounding throughout the economic world as to all other 
economic activities) is that both cooperation and consoli- 
dation on the one hand and competition on the other must 
be limited, controlled and regulated in order that the 
good of each shall be preserved and the bad destroyed. 
Unregulated, uncontrolled and unlimited cooperation and 
consolidation are harmful to the public weal, while con- 
trolled, regulated and limited cooperation and consolida- 
tion are in the public interest. Uncontrolled, unregulated 
and unlimited competition of itself tends toward either 
monopoly or bankruptcy and is wasteful and not for 
the general welfare, while controlled, regulated and lim- 
ited competition is economically sound and to the benefit 
of the whole social fabric including therein the economic 
element. This appears from the following colloquy, pp. 
56-57: 

"Senator Watson. * * * Mr. Commissioner, as I 
understand the report of the Commission, you are in 
favor of the elimination of all competition ; is that right? 



*Page references are to pages of this volume wherein is given Mr. Clark 's 
testimony. 
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INTRODUCTION 

"Commissioner Clabk. Except the competition of 
service. 

"Senator Watson. How do you distinguish between 
'competition of service' and other kinds of competition 
if you would have the railroads operated as a unified 
whole? 

"Commissioner Clabk. Our suggestion is not so com- 
plete a unification as exists at the present moment. Our 
suggestion is for the elimination of unnecessary and 
wasteful competition (italics mine*) ; and, speaking only 
illustratively, it has not been my thought at all that if the 
Commission were endowed with the power that is here 
suggested it exercise it to the extent, for example, of 
permitting consolidation or merger of the New York 
Central system and the Pennsylvania Eailroad system; 
but there may be a good many small roads between them, 
connecting with one or the other of them, which it would 
be in the public interest to have one or the other of 
them absorb and make it part of a big healthy member of 
society. 

"Senator Kellogg. I do not understand that you be- 
lieve that all competition as to service between the great 
carrier lines of this country should be eliminated? 

"Commissioner Clabk. Not at all, Senator. 



*The term "italics mine" means that the italics are those of the under- 
signed. 
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' ' Senator Watson. No. ' 'f 

A New Jukispktjdence. 

A New Jurisprudence has grown up in America under 
which right and justice have been sanely, quickly, and 
cheaply meted out through modern administrative tri- 
bunals — and it has been the highly successful work of 
the Interstate Commerce Commission that has pointed 
the way. The Panama Canal Act, the Federal Trade 
Commission Act, the Clayton Act, the 1916 Amendment 
to the Federal Eeserve Act, the Shipping Board Act, and 
the Webb-Pomerene Act have followed in its wake. 

The time has come when society recognizes that reason- 
able cooperation and consolidation, and rational com- 
petition can be brought about by being limited, regulated 
and controlled by duly established administrative bodies. 
Neither reasonable cooperation and consolidation nor 
rational competition should be destroyed by hard and fast 
rules of law whose principal sanctions are grand and 
petit juries and penal institutions. 

Extent of Regulation. 
"Government regulation of corporations engaged as 
common carriers," says Mr. Clark (p. 4), "should reach 



-(■The formal memorandum submitted by Mr. Clark on behalf of the en- 
tire Commission except Mr. Commissioner Woolley (p. 11), stated: "Obvi- 
ously competition between carriers that is wasteful or unnecessarily expen- 
sive lays an added burden upon the rate payers. Elimination of wasteful or 
unduly expensive competition in rates or services is desirable." The col- 
loquy quoted in the text (in that it deals with both undue consolidation and 
unreasonable competition) is more helpful in guiding economic thought than 
the matter quoted in this footnote, although the latter very aptly supple- 
ments the former. 
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INTRODUCTION 

the corporate activities wherever those activities may 
lawfully go in serving the public as interstate carriers. ' ' 

Complete Merger in Time of War. 

Mr. Clark wisely suggests that Congress should now 
(pp. 4-5) provide by law for the prompt merger of all 
carriers' lines, facilities and organizations into a con- 
tinental and unified system in time of war under which 
the President should be authorized to assume possession 
and control and operate same. It is suggested by the 
undersigned that such law provide that in exercising such 
power the President should do so through the existing 
corporate organizations as his agencies. 

Mr. Clark goes still further and suggests (pp. 4-5) 
the giving of such power in times of national stress or 
emergency not growing out of war. The wisdom of this 
suggestion is open to the gravest question. 

Unnecessary Road Building. 

Interstate railroads should only be constructed when 
necessary and convenient to the public and Mr. Clark 
points out (p. 6) that a certificate of "public convenience 
and necessity" be first secured. 
Power to Require Railroads to Extend Their Lines. 

The new legislation (says Mr. Clark) should give the 
Interstate Commerce Commission power to require com- 
mon carriers to extend short lines, spur lines and spur 
tracks to communities and industries under reasonable 
limitations (p. 7). 

ix 
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Fair Wages a Pbopbe Factob in Bate Making. 

That fair wages to be paid labor is conducive to ef- 
ficiency and a proper factor in rate making is lucidly ex- 
pounded by Mr. Clark (p. 10). 

Wages and Conditions op Employment. 

Mr. Clark expressed the opinion (p. 23) that the In- 
terstate Commerce Commission should not be vested 
with power to adjudicate questions of wages and condi- 
tions of employment but that the Newlands Act is ade- 
quate to deal with these questions. 

Uniform Depreciation Charge. 

Mr. Clark (pp. 24-25) demonstrated that there could not 
be a uniform depreciation charge because to have such 
uniform depreciation charge would disregard divergent 
operating conditions and that the present law is adequate 
to deal with the question. 

Mileage Scales and Grouping. 

Eate making is not a purely mathematical problem but 
a commercial one in which economic factors must be con- 
sidered. Mere mathematical rate making is not of itself 
scientific rate making and no rate making is truly scien- 
tific which does not consider the actual affairs of com- 
mercial life. It is true there are situations and conditions 
where mathematical rate making is sound economic rate 
making. Every true student of the subject should read 
with the greatest care what Mr. Clark had to say (pp. 
26-28) on the subject of grouping in his testimony before 
the Senate committee. 
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Initiating Bates. 
The general power to initiate rates should be left with 
the carriers. Experience shows that the Commission 
should also be given power to initiate rates. 

War Expenses. 

The extraordinary cost of conducting the railroads by 
the Government during the war period for war purposes, 
including the abnormal prices paid for additions and bet- 
terments made for war purposes should be paid out of the 
public treasury and should not be saddled on the carriers, 
to be in turn borne by the shipper. The new law should 
expressly provide that the railroad should not be bound 
by the unconscionable contract forced upon the railroads 
by the administration, and that the carriers be bound only 
to the extent of the normal value of such additions and 
betterments. This thought is expressed in a dialogue be- 
tween Senator Cummins and Mr. Clark (pp. 118-119), as 
follows : 

"Commissioner Clark. And whatever course is 
adopted, I do not believe that the Government will ever 
come out of this thing with enough earnings from these 
railroads to pay the obligations which the Government 
must meet as the result of its taking them over. 

"Senator Cummins. I agree that if the Government 
operates the roads, for any inefficiency or want of econ- 
omy that may be found in that operation, I suppose the 
shippers will have to pay for it ; but the roads being op- 

xi 
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erated for war purposes, if they do not earn the income 
that is necessary to make good the guaranty, it ought to 
be paid out of the treasury and not extorted from the 
shippers of the country, ought it not? 

"Commissioner Clabk. Under those circumstances, it 
seems to me a very proper part of our war expenses. 

"Senator Cummins. And it is not likely that the In- 
terstate Commerce Commission would adjust rates so 
that deficits which were occasioned by war movements 
would be taken from or made up by the shippers, is it 1 ? 

' ' Commissioner Clabk. We have never adjusted rates 
on any such principle." 

It would appear to have been the clear intent and pur- 
pose of the Eailroad Control Act of March 21, 1918 (40 
Stat. 451) by the provisions of sections 1, 3, 4 and para- 
graphs 2 and 3 of section 6, that the war-time cost of addi- 
tions and betterments made necessary by war-time condi- 
tions should not be saddled upon the railroads but only the 
cost in normal times. The Railroad Administration seems 
to have sought to frustrate the obvious intent and purpose 
of the law by providing in paragraph (b) of section 8 of 
Forms "A" and "B" of April 5, 1919, of the agreement 
between the Director General of Railroads and the Rail- 
road Companies, the following: "Provided, however, 
That no loss shall be claimed by the company* and no 
money shall be due to itf in respect of such additions 



*" Companies" in form "B." 
f'Them" in form "B." 
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and betterments upon the ground that the actual cost 
thereof at the time of construction was greater than 
under other market and commercial conditions and for 
the purpose of determining such controversy the amount 
paid for any addition or betterment shall be deemed the 
fair and reasonable cost thereof and shall be taken as the 
basis for such determination." 

Merger of Carrier Lines. 

The second primary thought expressed by Mr. Clark on 
behalf of the entire Commission except Mr. "Woolley, is 
as follows (pp. 5-6) : "Merger within proper limits of the 
carriers ' lines and facilities in such parts and to such ex- 
tent as may be necessary in the general public interest 
to meet the reasonable demands of our domestic and for- 
eign commerce. The thought underlying this is that it 
might become necessary or be found desirable in the gen- 
eral public interest to permit, encourage or require car- 
riers within limits as to extent, territory and time to 
merge their lines and facilities or the operation thereof. 
The exercise of such a power would necessarily be an ad- 
ministrative function." 

This presents two questions, one as to permissive and 
the other as to compulsive merger. 

As to permissive merger four classes of cases present 
themselves : 

(a) The substantially noft-paralleling and, therefore, 
non-competing lines whose consolidation would form a 
continuous line; 
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(fe) The feeding lines originating traffic (p. 94) lateral 
to the trunk lines and, therefore, non-competing; 

(c) The short lines wholly or partially competing, 
whether originating traffic or not ; 

(d) The more or less paralleling and, therefore, com- 
peting trunk lines. 

As illustrating class (a) would be the merger of the 
New Haven with the Pennsylvania, as pointed out by Mr. 
Clark (pp. 83-84) ; or a system extending from the At- 
lantic to the Pacific or from the Great Lakes to the Gulf 
(p. 58). 

A merger of class (b) and class (c) with each other or 
With a trunk line as shown by Mr. Clark (pp. 29-31, 
56 and 58), would be proper and the Sherman anti-trust 
law and the Clayton act should be modified accordingly 
(p. 31), so as not to cover such cases as are approved 
by the Commission. 

The new law should permit the consolidation of the 
foregoing classes (a), (b) and (c) when found by the In- 
terstate Commerce Commission to be in the public inter- 
est and what has just been said as to the Sherman anti- 
trust law and Clayton act is applicable thereto. 

At this point, however, the line should be sharply 
drawn and the new law should specifically state that no 
merger or consolidation by sale, lease, stock ownership, 
community of interest or otherwise should be permitted 
as to class (d) roads. As an illustration Mr. Clark 
pointed out (pp. 56 and 94) that a merger of the New 
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York Central system and the Pennsylvania system should 
not be permitted. 

Mr. Clark presents (pp. 57-58) strong disapproval of 
any regional subdivision of the country or regional 
merger or consolidation of lines. Senator Gore expressed 
the opinion (at p. 58) that such regional systems would be 
artificial, reverse the law of progress and tend toward 
disintegration rather than integration. 

The new law should not only be permissive and encour- 
age such mergers with limitations strongly and clearly 
expressed against the merger of substantially parallel- 
ling and competing trunk lines in said class (d), but 
should provide for such compulsory merger of said class 
(a), (b) and (c) lines within the constitutional limits of 
due process of law when found by the Interstate Com- 
merce Commission to be in the public interest. 

Senator Underwood (pp. 93-94) seems to have thrown 
some confusion into the discussion as to compulsory 
merger. There was some saving grace in the state- 
ment of Mr. Clark (pp. 96-97) that permissive merger be 
refused unless a willing short line be included in such 
merger. 

Common Use of Equipment. 

The law now provides for the interchange of equipment 
in the case of through routes and to be reasonable should 
be on a car for car basis with an appropriate per diem. 
Each carrier in a through route should furnish and be 
compelled to furnish its proportional part of such equip- 
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ment. (Mr. Clark suggests (p. 15) the pooling of equip- 
ment. The pooling of equipment is but another name for 
the common use of equipment. The pooling of box cars 
would seem to be appropriate but the law should place 
close limitations on the pooling of open top cars and possi- 
bly of other forms of equipment. Not only should carriers 
be permitted to pool box cars, but when in the public in- 
terest compelled to do so. If it is thought wise to extend 
the pooling authority to cars other than box cars there 
should not only be permissive pooling but compulsory 
pooling when found in the interest of the public by the 
Interstate Commerce Commission. 

The new law should not merely permit the Commission 
to require carriers to make car service rules a part of 
their tariff publications but the law should make same 
mandatory. 

Obligation to Furnish Equipment. 
The Interstate Commerce Commission to-day is with- 
out power to require a carrier to provide equipment (p. 
15.) The new law should authorize the Interstate Com- 
merce Commission to require a carrier to provide and 
furnish equipment both as to quantity and kind — both 
general and special. 

The Private Freight Car. 
Mr. Clark points out that there should be limitations 
on the right of a shipper to supply a private freight car 
(p. 15). The new law should contain detailed rules on 
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this subject. The private car owners secure special as- 
signments of their private cars and thus secure prefer- 
ential use of locomotives, road bed and terminals over 
other competitors who do not own private cars. 

Motive Power. 
The new law should give the Commission power to re- 
quire carriers to furnish ample motive power. 

Standardization of Equipment and Motive Powee. 
If the new law gives the Interstate Commerce Commis- 
sion (p. 15) power over the standardization of equip- 
ment, the undersigned suggests it should be somewhat 
limited, and so far as cars are concerned the standardiza- 
tion should be confined to box cars. It is very doubtful 
whether it should be extended generally to locomotives 
because the local conditions are so dissimilar that a loco- 
motive of one standard of high efficiency in one locality 
would be of low efficiency in another locality. 

The Common Use of Terminals. 
As to common use of terminals Mr. Clark said (p. 
15) : "A more liberal use of terminal facilities in the in- 
terest of proper movement of commerce. Here again a 
broad revision of the limitations upon cooperative activi- 
ties among the carriers would naturally bring a more lib- 
eral use of the existing terminal facilities and would un- 
doubtedly bring about agreements between competing 
carriers under which existing terminal facilities would 
be opened to traffic which is now and heretofore has been 
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excluded. If the regulating body is empowered to re- 
quire adequate service it could require the enlargement 
of terminals, if that action were necessary in the public 
interest, and could require that terminals be opened to 
traffic in so far as is reasonably and properly in the 
interests of the commerce of the locality. Where this 
power was exercised, the regulating tribunal would, as 
a matter of course, determine the reasonable compensa- 
tion to be paid to the owning carrier for the use of its 
property by the carriers or traffic so using that prop- 
erty." 

The opinion of Mr. Justice Lurton in the St. Louis 
Terminal Case (224 U. S. 383) is an interesting study of 
the problem and of the question of competition in service 
(at p. 393). 

The carrier should not merely be permitted to agree to 
the use of terminals in common, but the Commission 
should be authorized by express provision of law to re- 
quire common use of terminals and require the building 
of new and the enlargement of old terminals. 

Supervision of Service and Physical, Operation. 
That the Interstate Commerce Commission must be 
given full, ample and complete authority over service and 
physical operation of carriers, is most forcefully stated 
by Mr. Clark (pp. 14, 54, 55, 96, 177-181). This is by 
far one of the most important new powers that should be 
conferred on the Interstate Commerce Commission. The 
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shippers should not fail to see that Congress confers this 
power in the most ample and complete form possible. 

Minimum Eates. 
Mr. Clark argues most convincingly in favor of vest- 
ing in the Interstate Commerce Commission power to 
prescribe not merely maximum but minimum rates (pp. 
11, 198, 214) and shows that it would thus be placed be- 
yond the power of a carrier to upset a reasonable rate ad- 
justment (p. 12) or kill or keep killed water transporta- 
tion (pp. 7-8). 

Of course this power should be limited so as not to 
prevent a carrier from developing traffic, a function 
pointed out by Hadley (Eailroad Transportation, p. 17) 
as the most important in American railroading. 

Issue of Securities. 
Mr. Clark has demonstrated (p. 12) that there must 
be an " emancipation of railway operation from financial 
dictation." This can be accomplished by vesting in the 
Interstate Commerce Commission power to "regulate" 
the issue, sale, pledge and disposition of securities (pp. 
161-162). As put by Senator Pomerene (p. 87) and con- 
curred in by Mr. Clark (p. 87) to stop the railroad finan- 
cial poker game. 

Control, of Expenditures. 
The full significance of Mr. Clark's suggestion that the 
new law should provide that the Commission should have 
control over expenditures and funds and that the same 
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should not be diverted can not in justice be epitomized 
and should be read in full (Mr. Clark, pp. 34-39, 161-162). 

Inteblocking Dibectobs. 

Mr. Clark suggests (p. 13) that the provisions of the 
Clayton act be extended as to common or interlocking di- 
rectors, whether the carrier corporations are or are not 
competitors. 

Adequate Revenue. 

Adequate revenue is necessary for efficient service (p. 
16). Mr. Clark (pp. 16-17) has expounded this sub- 
ject with wonderful clearness. Adequate revenue, how- 
ever, to operate a railroad as an instrument of trans- 
portation is quite different from the raising of revenue to 
pay interest or dividends on capitalization which capitali- 
zation is not entitled to interest or dividends (Mr. Clark, 
p. 44) or to pay rental on leases whose terms shock the 
conscience. 

Pooling of Feeight and Division op Earnings. 
The pooling of physical equipment, such as box cars, is 
proper. The pooling of freight and a division of earn- 
ings based thereon is fraught with danger. Pooling of 
freight with a division of earnings is unlike a merger. 
Pooling of freight with a division of earnings entirely 
ignores capital. A pooling of freight with a division of 
earnings is not a consolidation of all the activities of a 
carrier, while on the contrary a merger is a consolidation 
of each and all the activities of the carriers involved. A 
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pooling of freight with a division of earnings is a hybrid 
— neither flesh nor fowl. A pooling of freight with a di- 
vision of earnings means either no competition or service 
or unreasonable, abnormal and excessive competition in 
order to make a showing for a subsequent division of 
earnings. 

Congress, by Section 5 of the Act to Eegulate Com- 
merce, provided as follows: "That it shall be unlawful 
for any common carrier subject to the provisions of this 
act to enter into any contract, agreement, or combination 
with any other common carrier or carriers for the pool- 
ing of freights of different and competing railroads, or 
divide between them the aggregate or net proceeds of the 
earnings of such railroads, or any portion thereof." Con- 
gress thereby tore up the pooling of freight and a division 
of earnings therefrom by the roots and branches and 
what was wise then is wise to-day. 

The memorandum submitted on behalf of the entire In- 
terstate Commerce Commission, except Mr. Woolley, 
does not specifically or by name cover the subject of 
pooling of freight and division of earnings based thereon. 

The following dialogue between Senator Poindexter 
and Mr. Clark should be the subject of careful study (pp. 
43-44) : 

' ' Senator Poindextbb. Why could they not be required, 
under the power of the Congress, to regulate interstate 
commerce, to pool their earnings and divide them? 

"Commissioner Clabk. Senator, that would be a part 
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of and covered by the suggestion which we have made 
here of the revision of the limitations upon the competi- 
tive activities of the carriers. Our suggestion is that not 
only ought there to be opportunity to absorb into the 
larger systems the poor and weak railroads that are un- 
able to furnish the right kind of service, and unable to 
further finance themselves, but that there should be a 
wiping out of the limitations upon the consolidation or 
unification of the carriers ' competitive facilities and lines, 
to such extent as may be approved by the designated Fed- 
eral authority after full investigation and public hearing, 
so that everybody may know what the proposition is ; so 
that everybody may know what is said in support of it ; 
so that everybody may know what objections, if any, are 
advanced; and a report of that tribunal or authority, 
whatever it was, on the subject would state to the public 
what ought to be done, and why it ought to be done, and 
there would be no public interest injured that we can see. 

"Senator Poindextek. That would remove the diffi- 
culty you have just mentioned, of having to make the rate 
for both lines, so that the more expensive one should earn 
a dividend? 

"Commissioner Clark. "Well, I did not go so far as 
to suggest that the more expensive one should earn divi- 
dends because there are some of them that never can earn 
dividends on their present capital under any rate that 
would be considered. 

"Senator Poindexter. What is your solution of the 
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problem you have just mentioned, where the rate would 
be profitable to one road and not profitable to the 
other? 

' ' Commissioner Claek. A rate that would give them a 
reasonable return on the property that they devote to 
the public service. 

"Senator Undeewood. If you had the power to fix the 
rate — not a rate that would be reasonable so far as the 
specific charge on a ton of pig iron or a basket of feathers 
is concerned, but a reasonable rate that would yield a 
fair return on the investment in the property actually de- 
voted to the public service — the commission would dis- 
criminate as to how much of that capital investment was 
fictitious and how much of it was real? 

' ' Senator Claek. Yes. " 

The following colloquy appears in the report of the 
hearings before the Senate committee (at p. 31) : 

"Senator Gobe. The interstate-commerce act prohib- 
its pooling. Do you not think that act should be modified 
so that roads which do not merge or consolidate may be 
permitted to enter into reasonable pooling arrangements? 

1 ' Commissioner Claek. What I have said would go to 
that proposition also." 

Mr. Clark has clearly pronounced himself against the 
consolidation of trunk lines such as the New York Central 
and Pennsylvania lines, and in favor of pooling of cars. 
Answers to leading questions such as those put by Sena- 
tor Gore must be carefully weighed. This answer by Mr. 
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Clark to this leading question by Senator Gore is not to 
be taken as the final word upon the subject of pooling of 
freight and division of earnings. It is neither merger nor 
consolidation. It is a most dangerous form of arrange- 
ment and does not carry with it the benefits of a real 
merger or consolidation when each and every activity, 
financial, operating and traffic are indissolvably bound 
together and interrelated to and dependent upon each 
other. 

Competitive and Non-Competitive Traffic. 
"There would seem to be no occasion for different 
charges, terminal or otherwise," said Mr. Clark (p. 14), 
"as between so-called competitive and so-called non- 
competitive traffic," if proper limitations are observed. 

Transit. 
Within the limitations suggested, Mr. Clark says (p. 
14) there would be no occasion "for many of the old 
annoying and expensive restrictions surrounding milling 
and other services in transit." The transit practice 
tends to diffusion of industry as pointed out by Mr. Com- 
missioner Meyer in the Fabrication-in-Transit case (29 
I. C. C. R. 70, at p. 76) and is in the public interest as 
pointed out by Mr. Commissioner Prouty in the Floating 
Cotton case (8 I. C. C. R. 121, at p. 133), and the law 
should be amended so that transit practices may be widely 
extended to many new subjects not yet sanctioned by the 
Interstate Commerce Commission. 
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Rail and Watbe. 

Mr. Clark spoke most eloquently (pp. 7-8 and 58) 
in favor of the development and encouragement of inland 
water ways and coordination and articulation (by infer- 
ence) of rail and water transportation systems. Ab- 
normally low rail rates have been published in the past 
for the avowed purpose of killing water traffic and the 
law now unwisely provides a method of eternal sleep for 
such water transportation. This should be repealed and 
the Commission given power to prescribe minimum rates 
(p. 8), and thus take a deadly weapon out of the hands 
of the rail carriers. In addition to mandatory provisions 
for joint through rates and divisions thereof, man- 
datory provisions should be enacted for proportional or 
ex-water rates applicable to traffic coming from or going 
to the water ways, whether such traffic comes from or 
goes to a water common carrier or a water private car- 
rier, because nearly all the heavy bulk traffic such as coal 
is carried on the inland water ways by private carriers. 

Routing. 

Mr. Clark's criticism (pp. 31-32) of absolutely free rout- 
ing is well taken. Section 15 of the Act to Regulate Com- 
merce, as amended, gave the commission power to pre- 
scribe exceptions and regulations as to free shippers' 
routing in one breath, and took it away in the next breath 
as to routing when there is competition over any part of 
a through route. As the great bulk of traffic does move 
over lines where at least a part of the route is competitive 
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the right to make exceptions and regulations is nullified. 
The proviso should be repealed and the Interstate Com- 
merce Commission should be given full power to pre- 
scribe exceptions and regulations as to routing whether 
over competitive or non-competitive routes either in 
whole or in part. 

Fedeeal and State Commissions. 
Just as the American people have accepted the prin- 
ciple of an indestructible Union of indestructible States, 
so the shipping public is demanding an indestructible In- 
terstate Commerce Commission to regulate our national 
commerce and indestructible State commissions to regu- 
late our purely local State commerce. We must neither 
localize our national commerce by regional mergers or 
regional commissioners nor nationalize our local com- 
merce by undue interference with State regulation of 
State local intrastate commerce by the Interstate Com- 
merce Commission. Senator Kellogg (at p. 159) asked 
Mr. Clark, "is it not true that very few rate adjustments 
can be localized," and Mr. Clark answered, "it is true." 
Neither one nor the other should unduly discriminate 
against the other. There should be enacted into law in 
express, unmistakable written words the principle of the 
Shreveport case (pp. 166-167) and what was said at an 
earlier date in the case of Welton v. Missouri (91 U. S. 
275, Mr. Justice Field at p. 282). There is no real diffi- 
culty in harmonizing both and establishing a proper re- 
lationship between them (pp. 13-14). 
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The So-Called Weak Eoads. 

There has been created an atmosphere of hysteria as to 
the so-called weak roads, largely the result of the activi- 
ties of such organizations as the Association of Owners 
of Eailroad Securities. These so-called weak roads have 
been placed, as it were, in an economic aeroplane, "up 
in the air," to remove them from close observation. They 
must be brought back "to earth" for closer scrutiny. 
They must be released from the darkened ward wherein 
are placed sick economic patients and brought back into 
the economic sunlight for practical common sense treat- 
ment. 

The long and loud talk about the so-called weak roads 
has had a psychological effect upon the masses until some 
of the public have lost their balance and acquired delu- 
sions, illusions and hallucinations in respect thereto. The 
representatives of holders of securities in the so-called 
weak roads have shed tears so copiously that emotional- 
ism has made the world also weep briny drops. There 
has been a regular economic camp-meeting where boister- 
ous shouting has taken the place of calm deliberation. 

The so-called weak roads problem has merits and de- 
merits. Some phases of the problem are to be solved by 
gentle means and others by the most drastic. 

Mr. Clark shows (pp. 36-37) why we have so-called 
weak roads, as follows: "No railroad has, in my judg- 
ment, ever been embarrassed financially if the proceeds 
from the sale of its stocks and bonds have been devoted 
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to the development of the property. It is the diversion 
of the proceeds of these securities to other channels that 
leaves the railroad with a burden of debt that it can not 
carry." Mr. Clark pointed out (p. 85) a few roads such 
as the Bock Island, Frisco, C, H. & D., Pere Marquette, 
Wabash & Pittsburg Terminal, and (p. 84) the New 
Haven. 

Mr. Clark also stated (p. 44) that: "Well, I did not go 
so far as to suggest that the more expensive one should 
earn dividends, because there are some of them that 
never can earn dividends on the present capital under 
any rate that would be considered." The same thought 
had been expressed by the Supreme Court of the United 
States in the case of Covington Turnpike Co. v. Sanford 
(164 U. S. 578). In this case, Mr. Justice Field said (pp. 
596-7) : "It can not be said that a corporation is entitled, 
as of right, and without reference to the interests of the 
public, to realize a given per cent, upon its capital stock. 
When the question arises whether the legislature has ex- 
ceeded its constitutional power in prescribing rates to be 
charged by a corporation controlling a public highway, 
stockholders are not the only persons whose rights or 
interests are to be considered. The rights of the public 
are not to be ignored. It is alleged here that the rates 
prescribed are unreasonable and unjust to the company 
and its stockholders. But that involves an inquiry as to 
what is reasonable and just for the public. If the estab- 
lishing of new lines of transportation should cause a 
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diminution in the number of those who need to use a turn- 
pike road, and, consequently a diminution in the tolls col- 
lected, that is not, in itself, a sufficient reason why the 
corporation, operating the road, should be allowed to 
maintain rates that would be unjust to those who must or 
do use its property. The public can not properly be sub- 
jected to unreasonable rates in order simply that stock- 
holders may earn dividends. The legislature has the au- 
thority, in every case, where its power has not been re- 
strained by contract, to proceed upon the ground that the 
public may not rightfully be required to submit to un- 
reasonable exactions for the use of a public highway es- 
tablished and maintained under legislative authority. If 
a corporation can not maintain such a highway and earn 
dividends for stockholders, it is a misfortune for it and 
them which the Constitution does not require to be reme- 
died by imposing unjust burdens upon the public. So 
that the right of the public to use the defendant's turnpike 
upon payment of such tolls as in view of the nature and 
value of the service rendered by the company are reason- 
able, is an element in the general inquiry whether the 
rates established by law are unjust and unreasonable. 
That inquiry also involves other considerations, such, for 
instance, as the reasonable cost of maintaining the road 
in good condition for public use, and the amount that may 
have been really and necessarily invested in the enter- 
prise. In short, each case must depend upon its special 
facts, and when a court, without assuming itself to pre- 
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scribe rates, is required to determine whether the rates 
prescribed by the legislature for a corporation con- 
trolling a public highway, are, as an entirety, so unjust 
as to destroy the value of its property for all the pur- 
poses for which it was acquired, its duty is to take into 
consideration the interests both of the public and of the 
owner of the property, together with all other circum- 
stances that are fairly to be considered in determining 
whether the legislature has, under the guise of regulating 
rates, exceeded its constitutional authority, and prac- 
tically deprived the owner of property without due 
process of law. ' ' 

That Senator Underwood had similar ideas in mind is 
shown by the following colloquy (p. 34) : 

"Senator Underwood. * * * If the capitalization 
is based on watered stock or fictitious issues of securities 
then there is a danger to the property which is unneces- 
sary. 

"Commissioner Clark. Undoubtedly." 

Mr. McCrea, president of the Pennsylvania Eailroad, 
in his evidence before the Interstate Commerce Commis- 
sion In the Matter of Proposed Advance in Freight Eates 
by Carriers (Ten Per Cent, case) of 1910,* testified (pp. 
2324-25, Senate Document No. 725, 61st Congress, 3d 
Session), as follows: 

"Mr. Atwood. Would you think it right for this Com- 
mission by its order to fix rates and say that as to those 



*20 I. C. C. R. 243 and 307. 
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rates they would tax the shipping community, to the end 
that there might be unheld and maintained a railroad 
that might be in need as the result of maladministration 
and overcapitalization? 

"Mr. McCbea. I certainly do not. I think that a road 
for which there never was any urgent need, which was 
not properly financed, which was not conservatively man- 
aged — I do not think that that road should have any more 
consideration than the results of its operation would 
justify." 

Mr. Clark has pointed out (pp. 36-37) with wonderful 
clearness the disaster resulting from the diversion of the 
proceeds of issued capital and has suggested (p. 36) a 
remedy by a supervision of expenditures. 

Every person at all familiar with the transportation 
problem should bear in mind the many cases of disaster 
resulting from unwise and imprudent issue and diversion 
of securities and the proceeds thereof and allowing 
merger and consolidation to run wild and the making of 
unconscionable leases and guaranteeing securities where 
such guarantee should not have been given. 

In Consolidations and Combinations of Carriers (July 
11, 1907), 12 I. C. C. 277, the Commission stated (at pp. 
300-301) : "Taking the original cost of the property as it 
stood upon the books of the Alton Company December 
31, 1898, as $39,935,887, adding the amount which ap- 
pears by the testimony of Mr. Harriman, Mr. Felton, and 
Mr. Hillard to have been spent upon the property out of 
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the new capital issued after Mr. Harriman and his asso- 
ciates obtained control of the road, to wit, about $18,000,- 
000 (including the cost of the fifty-eight miles of the 
Peoria road at $3,000,000), it shows that the foregoing 
liabilities of over $113,894,000 were placed upon property 
which had originally cost approximately fifty-eight mil- 
lions, or an increase of stock and liabilities upon the road 
for which not a dollar of tangible property had been 
added of practically $56,000,000. 

"It was admitted by Mr. Harriman that there was 
about sixty millions of stock and liabilities issued against 
which no property had been acquired, and this is undoubt- 
edly an accurate estimate. It further appears by the 
testimony of Mr. Hillard that since the Harriman control 
has ended and the road was turned over to the Eock 
Island the company has been compelled to issue $2,260,- 
000 of car trust notes to acquire equipment needed 
in the business of the company ; that the present manage- 
ment found the company without any money to buy neces- 
sary equipment or to build thirty-four miles of railroad 
which the company had contemplated constructing and 
on which the Harriman management had placed a mort- 
gage, sold the bonds, but had left no funds in the treasury 
to complete. 

"From this brief synopsis of the exploitation of the 
Chicago & Alton, it is evident that its history is rich in 
illustrations of various methods of indefensible financing. 
First came the profit to the stockholders arising out of 
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the sale to themselves of $32,000,000 of bonds at 65, which 
sold for several succeeding years for 82y 8 to 94. Second 
came the 30 per cent, dividend based on amounts ex- 
pended from income for improvements, much of it 
nearly thirty years before, and recently capitalized. 
Third came the psuedo transfer to Stanton, and his con- 
tract under which the new company paid $10,000,000 in 
cash for preferred stock which had cost less than $7,000,- 
000. Fourth came the conversion of 183,224 shares of 
common stock in the Railroad Company into 195,428 
shares of common stock plus 194,890 shares of the pre- 
ferred stock in the Raikvay Company, part of which was 
sold to the Union Pacific at 86y 2 a share. Fifth came the 
sale of the St. Louis, Peoria & Northern for $3,000,000 
cash. Sixth came whatever interest the syndicate may 
have had in the sale of Kuhn, Loeb & Co., of $22,000,000 
of bonds at 60 cents on the dollar. Seventh came the fee 
of $100,000 to Mr. Harriman for financing the enterprise. 
This analysis is no doubt incomplete, but it is suggestive. 

"By way of justification or excuse we are told that the 
methods of the financing of railroads which prevailed in 
the year 1900 are now obsolete, owing to a higher degree 
of conscientiousness among financiers; and moreover, 
that the Chicago & Alton should not be regarded as an iso- 
lated instance, inasmuch as it was dealt with much as 
many other roads were at that period. 

"The first of these statements is, we trust, true; the 
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later statement is not calculated to uphold the value of 
American railroad securities." 

In the New England Investigation (June 20, 1913), 27 
I. C. C. 560, the commission stated (at page 578) : "June 
30, 1903, the total capitalization of the New Haven Com- 
pany was approximately $93,000,000, of which $79,000,000 
was stock and $14,000,000 was bonds. The mileage then 
operated was 2,040 miles. On June 30, 1912, the capitali- 
zation, including stock premiums, was $417,000,000, an 
increase of $324,000,000 while the operated mileage was 
2,090, an increase of fifty miles. 

' ' The bonds and notes of the New Haven Company had 
been during this period ordinarily issued at not less 
than par ; the stock was sold at considerably above par. 
About $21,000,000 of the stock reported by the New 
Haven Company as outstanding had been in fact issued 
to the New England Navigation Company, one of its sub- 
sidiary companies, by which it was held, so that this 
stock is still virtually in the treasury of the parent com- 
pany. Disregarding this stock, treating its notes and 
bonds as issued at par, and including the premiums upon 
the capital stock which has actually gone into the hands 
of the public, the New Haven received during the nine 
years under consideration from the issue of stock and se- 
curities about $340,000,000. 

"While the New Haven operated 2,040 miles in 1903, it 
only owned of this operated mileage 438 miles. During 
the nine years this owned mileage was increased by about 
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800 miles, and the New Haven Company expended ap- 
proximately $40,000,000 in acquiring this additional 
owned mileage. 

"It expended during the nine years something over 
$96,000,000 upon its railroad for betterments and equip- 
ment, making a total of $136,000,000 devoted to its rail- 
road property proper. 

"This would leave the sum of $204,000,000, which in 
nine years had been expended in operations outside its 
railroad sphere. This fact of itself is a most significant 
one which, standing alone, might well require explana- 
tion. Attention is here directed to some of the purposes 
for which and the manner in which this vast sum has been 
invested." The Commission further stated (at pages 
616-617) : "In conclusion this commission desires to call 
attention to one lesson from this investigation of national 
application. 

"No student of the railroad problem can doubt that a 
most prolific source of financial disaster and complication 
to railroads in the past has been the desire and ability 
of railroad managers to engage in enterprises outside the 
legitimate operation of their railroads, especially by the 
acquisition of other railroads and their securities. The 
evil which results, first, to the investing public, and 
finally, to the general public, can not be corrected after 
the transaction has taken place ; it can be easily and ef- 
fectively prohibited. In our opinion the following propo- 
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sitions lie at the foundation of all adequate regulation of 
interstate railroads : 

"1. Every interstate railroad should be prohibited 
from expending money or incurring liability or acquiring 
property not in the operation of its railroad or in the 
legitimate improvement, extension, or development of 
that railroad. 

"2. No interstate railroad should be permitted to lease 
or purchase any other railroad, nor to acquire the stocks 
or securities of any other railroad, nor to guarantee the 
same, directly or indirectly, without the approval of the 
Federal Government. 

"3. No stocks or bonds should be issued by an inter- 
state railroad except for the purposes sanctioned in the 
two preceding paragraphs, and none should be issued 
without the approval of the Federal Government. 

"It may be unwise to attempt to specify the price at 
which and the manner in which railroad stocks and se- 
curities shall be disposed of, but it is easy and safe to 
define the purpose for which they may be issued and to 
confine the expenditure of the money realized to that pur- 
pose. That such a measure of regulation is necessary, 
and that it can only be administered through the Na- 
tional Government, is the necessary conclusion from the 
facts developed in this proceeding. ' ' 

In St. Louis and San Francisco Eailroad Investigation 
(January 20, 1914), 29 I. C. C. 139, the commission stated 
(at p. 153) : "The policy of the Frisco in the acquisition 
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of new lines at prices greatly in excess of construction 
costs and the sale of its funded debt securities at extrava- 
gant rates of discount, including the payment of pre- 
miums on retired issues and commissions to banks and 
bankers on such issues, the investment in stocks of indus- 
trial companies on which no dividends have been paid, 
the assumption of heavy fixed charges for its Texas lines 
as well as for the Chicago & Eastern Illinois Railroad far 
greater than its returns therefrom, and payment of ex- 
cessive charges upon the investment in and use of term- 
inal and coal properties have resulted in the net revenue 
of the Frisco being absorbed by such charges in a sum 
which approximates between $3,500,000 and $4,000,000 
per annum. ' ' 

In re Financial Transactions of the New York, New 
Haven & Hartford Eailroad Company (July 11, 1914), 31 
I. C. C. 32, the commission stated (at page 33) : "The 
result of our research into the financial workings of the 
former management of the New Haven system has been 
to disclose one of the most glaring instances of malad- 
ministration revealed in all the history of American rail- 
roading. 

<<# * * rp^g (Jiffi cu ities under which this railroad 
system has labored in the past are internal and wholly due 
to its own mismanagement. Its troubles have not arisen 
because of regulation by governmental authority. Its 
greatest losses and most costly blunders were made in at- 
tempting to circumvent governmental regulation and to 
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extend its domination beyond the limits fixed by law." 
The commission further stated (at pp. 68-69): "This 
investigation has demonstrated that the monopoly theory 
of those controlling the New Haven was unsound and mis- 
chievous in its effects. To achieve such monopoly meant 
the reckless and scandalous expenditure of money; it 
meant the attempt to control public opinion; corruption 
of government ; the attempt to pervert the political and 
economic instincts of the people in insolent defiance of law. 
Through exposure of the methods of this monopoly the 
invisible government which has gone far in its efforts 
to dominate New England has been made visible. It has 
been clearly proven how public opinion was distorted; 
how officials who were needed and who could be bought 
were bought; how newspapers that could be subsidized 
were subsidized ; how a college professor and publicists 
secretly accepted money from the New Haven while mask- 
ing as a representative of a great American university 
and as the guardians of the interests of the people ; how 
agencies of information to the public were prostituted 
wherever they could be prostituted in order to carry out a 
scheme of private transportation monopoly imperial in 
its scope." 

In re Financial Transaction, History and Operation of 
the Chicago, Eock Island & Pacific Eailway Company 
(July 31, 1915), 36 I. C. C. 43, the commission said (at 
p. 61) : "The property of the railway company will be 
called upon for many years to make up the drain upon its 
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resources resulting from transactions outside the proper 
sphere in which stockholders had a right to suppose their 
moneys were invested." 

In Pere Marquette E. E. Co. and C. H. & D. Eailway 
Company (March 13, 1917), 44 I. C. C. 1, the commission 
in its summary and conclusion (at pp. 222-223) said: 
"The exploitation in 1903, 1904, and 1905 of the Pere 
Marquette and the C, H. & D. was not an incident of rail- 
road construction. The properties had long been estab- 
lished. Whatever control or regulation of the issue of 
railroad securities was exercised by the States in which 
these roads operate was inadequate to prevent the ex- 
ploiting or to forestall subsequent hasty and unwise re- 
organization. To the extent that these flotations ulti- 
mately lodged in the hands of innocent investors, whether 
here or abroad, the public was deeply wronged. "What- 
ever control or regulation was had of the properties and 
operations of the two roads was not sufficient to keep 
them in condition to satisfactorily serve the population 
dependent upon them. The result has been the same 
with each, financial disaster to the carriers, serious loss 
to the holders of their securities, deterioration of their 
physical properties, and a marked impairment of ability 
to perform their functions as public servants. 

"Nothing disclosed in the record before us is to be 
more regretted than the readiness of great banking 
institutions in our financial centers to loan enormous 
sums of money upon exceedingly precarious security in 
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aid of such schemes as have been devised in the wrecking 
of these railroads. Not only this, but the high officers 
of such institutions, while acting ostensibly as directors 
of the railroads, have in fact been little more than tools 
and dummies for the promoters. The trustees of other 
people 's money seem to have had little compunction about 
violations of their trusts for the benefit of the promoters, 
and at their demand. 

' ' Can the like of what has befallen these two roads be 
made possible hereafter? Perhaps not entirely, so long 
as financial circles continue complaisant toward financial 
exploitations which prove successful. But it will help if 
minority stockholders are more watchful of their inter- 
ests and if bondholders assert their rights before their 
security fades away for lack of upkeep, purposely neg- 
lected in order to pay interest and dividends unearned. 
It would, in our opinion, render such exploitation more 
difficult if the issuance and marketing of all securities of 
common carriers were subject to Federal regulation. As 
to that we renew the recommendations repeatedly made 
to the Congress in our annual reports. We also point to 
the lesson, here again taught, that access to correspond- 
ence files is indispensable for a thorough and accurate 
understanding of the motives and purposes which under- 
lie the formal entries made in accounts and records. 

"Unwise management contributed to the downfall of 
these roads, but breach of trust by corporate officials, 
often for personal gain, was the main cause here, as in 
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the records developed in other investigations. * * * 
That downfall, with its deplorable consequences, can be 
traced only to betrayal within, and not to compulsion 
from without. Neither rivalry, nor rate level, nor regu- 
lation, nor all combined, can be found on this record to 
have contributed in any appreciable degree to the disas- 
ter." 

In Wabash Pittsburgh Terminal Investigation (Decem- 
ber 17, 1917), 48 I. C. C. 96, the commission said (at page 
144) : "The result of the operation of the Terminal to 
date shows clearly that the building of this property was 
a poor business venture. Fifty millions in bonds were 
issued against a railroad sixty miles in length and which 
cost about $25,000,000. The par value of its first mort- 
gage bonds alone exceeded by approximately $5,000,000 
the actual amount of cash expended for property devoted 
to transportation at the commencement of the receiver- 
ship. Notwithstanding the assurance of traffic contained 
in its traffic and trackage agreements, and the 25 per cent, 
guaranty of the Wheeling and Wabash, the Terminal 
failed to secure sufficient tonnage to enable it to pay in- 
. . terest on its first mortgage bonds. 

"As has been already shown in detail, the Terminal 
was not only greatly overcapitalized but the percentage 
of its funded debt, 83.04 per cent., to total capital obliga- 
tions was unusually high. Against an actual cash invest- 
ment in road and equipment and securities of affiliated 
companies of approximately $38,000,000, there was out- 
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standing, when receivers were appointed, over $61,000,- 
000 in securities. 

' ' This case illustrates again the great need for control 
of security issues and emphasizes the wisdom of the com- 
mission's requirement which has been in effect since 1907, 
that the charges to the accounts reflecting the carriers' 
investment in road and equipment shall be based upon the 
cash cost of property." 

In Proposed Increases in New England (April 16, 
1918), 49 I. C. C. 421, the commission said (at pp. 430- 
431) : "In a word, both the present corporate structure 
and the financial history of this so-called ' railroad ' shows 
that it now is and for some time has been everything that 
a railroad ought not to be. With one of the finest oppor- 
tunities in the world for successful railroading; with a 
property which for years prior to 1903 had been managed 
conservatively and steadily, if not very progressively, its 
present status is such that neither its present manage- 
ment nor the regulating commissions under whose juris- 
diction it falls can do anything more than make the rough- 
est kind of guess as to their proper course of procedure. 
It is impossible to ascertain and state with even approxi- 
mate accuracy the facts which ought to guide both man- 
agers and public officials to sound and just conclusions. 
Its condition is the result of a decade of attempting to 
run a great railroad property regardless of either ethics 
or mathematics. See the New England Investigation, 27 
I. C. C. 560, 607. 
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"The following excerpt from our report in Financial 
Investigation of N. Y.,N. H. & H. R. R. Co., 31 I. C. 
C. 32, 34, states some of the facts in its career : 

"'Marked features and significant incidents in the 
loose, extravagant, and improvident administration of 
the finances of the New Haven as shown in this investiga- 
tion are the Boston & Maine despoilment; the iniquity 
of the Westchester acquisition; the double price paid for 
the Rhode Island trolleys; the recklessness in the pur- 
chase of Connecticut and Massachusetts trolleys at prices 
exorbitantly in excess of their market value ; the unwar- 
ranted expenditure of large amounts in "educating 
public opinion"; the disposition, without knowledge, of 
the directors, of hundreds of thousands of dollars for in- 
fluencing public sentiment; the habitual payment of un- 
itemized vouchers without any clear specification of de- 
tails; the confusing interrelation of the principal com- 
pany and its subsidiaries and consequent complication 
of accounts ; the practice of financial legerdemain in is- 
suing large blocks of New Haven stock for notes of the 
New England Navigation Company, and manipulating 
these securities back and forth; fictitious sales of New 
Haven stock to friendly parties with the design of boost- 
ing the stock and unloading on the public at the higher 
"market price"; the unlawful diversion of corporate 
funds to political organizations ; the scattering of retain- 
ers to attorneys of five States who rendered no itemized 
bills for services and who conducted no litigation to 
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which the railroad was a party; extensive use of a paid 
lobby in matters as to which the directors claim to have 
no information; the attempt to control utterances of the 
press by subsidizing reporters ; payment of money and 
the profligate issue of free passes to legislators and their 
friends; the investment of $400,000 in securities of a 
New England newspaper; the regular employment of 
political bosses in Ehode Island and other States, not 
for the purpose of having them perform any service but 
to prevent them, as Mr. Mellen expressed it, from "be- 
coming active on the other side," the retention of John 
L. Billard of more than $2,700,000 in a transaction in 
which he represented the New Haven and into which he 
invested not a dollar; the inability of Oakleigh Thorne 
to account for $1,032,000 of the funds of the New Haven 
intrusted to him in carrying out the Westchester propo- 
sition ; the story of Mr. Mellen as to the distribution of 
$1,200,000 for corrupt purposes in bringing about amend- 
ments of the Westchester and Port Chester franchises; 
the domination of all the affairs of this railroad by Mr. 
Morgan and Mr. Mellen and the absolute subordination 
of other members of the board of directors to the will 
of these two ; the unwarranted increase of the New Haven 
liabilities from $93,000,000 in 1903 to $417,000,000 in 
1913 ; the increase in floating notes from nothing in 1903 
to approximately $40,000,000 in 1913; the indefensible 
standard of business ethics and the absence of financial 
acumen displayed by eminent financiers in directing the 
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destinies of this railroad in its attempt to establish a 
monopoly of the transportation of New England. A com- 
bination of all these has resulted in the present deplor- 
able situation in which the affairs of this railroad are in- 
volved. ' 

"For present purposes it would not be profitable to 
undertake a complete analysis of the financial status of 
the New Haven system. ' ' The commission further stated 
(at pages 433-434) : "But the gist of the New Haven's 
troubles is found in its so-called ' other investments. ' The 
amount of these is, as already indicated, impossible to 
state. Various computations place them all the way from 
about $150,000,000 to about $227,000,000. The rate of 
return shown on its railroad property is thus necessarily 
subject to variation. Taking the larger figure of $227,- 
000,000, the New Haven is receiving an annual average 
income of about 1 per cent, on its outside investments; 
on a large part thereof, no income whatever is received. 
If a part of these outside investments be deemed ab- 
sorbed into the railroad property investment, the rate of 
return on the railroad property is diminished propor- 
tionately and the return on the outside investments 
slightly increased. But making due allowance for all 
these variations and uncertainties, it is nearly accurate 
to say that the New Haven as an investment enterprise 
has now about $200,000,000 invested in outside proper- 
ties, yielding a return of less than 2 per cent, per annum. 
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Manifestly, a large part of this 'investment' must be 
charged off as loss. 

"The representatives of the New Haven would have 
us ignore, or pass very lightly over, the return shown 
upon its property used for carrier purposes. They lay 
emphasis upon the fact that its stockholders for four 
years have had no dividends; that the corporation is in 
grave danger of receivership. They ask us in substance 
to make good to the investors all, or a large part, of the 
losses incurred in the reckless and lawless mismanage- 
ment above outlined by imposing additional rates upon 
the patrons of the road. This we can not do. Money 
thrown away, dishonestly or with wanton recklessness, 
or foolishly lost in nonrailroad enterprises, is not money 
put to public use upon which the rate payers are bound 
in law and in conscience to make a return. 

"We do not overlook that under our present form of 
corporate management the great majority of the stock- 
holders in the New Haven enterprise were even more the 
victims of the mismanaging directors than were the 
patrons of the road. It is common knowledge that the 
directors of these great corporations are in fact selected 
by banking or other interests in too many instances actu- 
ated by motives essentially adverse to the interest of the 
stockholders toward whom they bear a fiduciary relation. 
But as long as our public policy is represented by the law 
as it now is, this commission must, so far as rate making 
is concerned, hold stockholders responsible for the mife- 
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management of directors who, in contemplation of law, 
are selected by them. Until this commission, or some 
other governmental body with adequate power, perma- 
nently controls the issue of carrier securities and, within 
reasonable limitations, the application of the proceeds 
thereof, stockholders and other investors in carrier se- 
curities are certain from time to time to be subjected to 
such perils of mismanagement and resultant losses as 
have accrued to the stockholders of the New Haven, the 
Bock Island, the Pere Marquette, the Cincinnati, Hamil- 
ton & Dayton, and others. We say this with reference to 
future conditions, not overlooking the adequate, but 
temporary, safeguards now obtaining under Federal con- 
trol. 

"After a railroad corporation like the New Haven and 
some of our other well-located and prosperous railroads 
has had a long career of business success and reasonably 
safe management, its stock becomes widely distributed 
among investors who pay little or no attention to guard- 
ing their investments. But this situation fraught with 
grave danger to the investing public, is one with which 
the Congress must deal. As the law now is, this com- 
mission is powerless to afford any real remedy for past 
misdoings or in the future to protect other similar bodies 
of stockholders from depredations and losses of an analo- 
gous kind. We can do no more than investigate and con- 
demn after the evil has been accomplished, and make a 
'report' of losses and sufferings which we were powerless 
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under the law to prevent. Private capital invested in 
carrier companies can not be generally safe under such 
lack of security regulation as has existed prior to Fed- 
eral control."* 

"A transportation line," says Mr. Clark (p. 13), "op- 
erating by virtue of a public grant and upon which the 
industrial, commercial and social life of communities de- 
pends, should not be a football of speculation." (Italics 
mine.) 

Mr. Clark (p. 12) said: "It would serve no good pur- 
pose to recite the many instances in comparatively recent 
years in which, through financial deals for which it is 
difficult to find any word of excuse, railroad properties 
have been bankrupted or saddled with almost overwhelm- 
ing burdens of indebtedness, which have not increased the 
amount or value of property devoted to the public service, 
have not improved the service rendered, and have on the 
whole had the effect of increasing the charges for service 
(italics mine). There should be some way by which 
under the law these things could be prevented, or, if not 
prevented, by which the perpetrators could be required 
to adequately answer for their acts." 

In the judgment of the undersigned it is very necessary 
in finding a remedy for the so-called weak roads problem 
to find out what the evils have been and these are best 
determined by an analysis of some of the situations that 



*See also Financial Relations, etc., L. & N. R. R. Co., 33 I. C. C. E. 168. 
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have been presented to the commission (as late as April 
16, 1918) and which are founded recorded in their re- 
ports, copious extracts from which have been heretofore 
quoted. There should, therefore, be no misinterpretation 
of what was said by Mr. Clark as above quoted, because 
the commission in the foregoing investigations (in all of 
which Mr. Clark participated), pointed out the evils and 
also specified some of the remedies to meet the diffi- 
culties. That the only way to provide a remedy is to 
study the evils existing, was stated more than 300 
years ago in the opinion in Heydon's Case (3 Coke 7), 
decided in the year 1584, wherein it is said: "For the 
sure and true interpretation of all statutes in general 
(be they penal or beneficial, restrictive or enlarging of 
the common law) four things are to be discerned and con- 
sidered : 1st. What was the common law before the mak- 
ing of the act. 2d. What was the mischief and defect for 
which the common law did not provide. 3d. What remedy 
the Parliament hath resolved and appointed to cure the 
disease of the Commonwealth. And, 4th. The true reason 
of the remedy; and then the office of all the judges is al- 
ways to make such construction as shall suppress the mis- 
chief, and advance the remedy, and to suppress subtle in- 
ventions and evasions for continuance of the mischief 
(italics mine) and pro privato commotio, and to add force 
and life to the cure and remedy, according to the true in- 
tent of the makers of the Act, pro bono publico." It 
was there pointed out that the law should be framed to 
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"suppress subtle inventions and evasions" devised for 
private interest, and that the law should be interpreted 
"pro bono publico," that is to say, for the public good. 

The National Association of Owners of Eailroad Se- 
curities, through its President, Mr. S. Davies Warfield, 
presented a statement under date of January 31, 1919, 
and a supplemental one under date of February 13, 1919. 
This Association called to its aid a galaxy of eight bril- 
liant lawyers, including Elihu Eoot, John G. Milburn, 
John S. Miller, Hugh L. Bond, Jr., Forney Johnston, B. 
H. Inness Brown, Luther M. Walter and Samuel Unter- 
myer. 

The thought running through Mr. Warfield 's docu- 
ments is a "leveling of railroad earnings as a whole" (p. 
26 of the statement of January 31, 1919). The italicised 
words "leveling" and "as a whole" are the italics of 
Mr. Warfield and not of the undersigned. The idea of 
"leveling" is spoken of by Mr. Warfield at several places 
in the Statement of January 31, 1919 (pp. 5, 26, 29). 
"Leveling" is but a form of socialism, the whole scheme 
of socialism being to pay the rewards of the efficient to 
the inefficient and take away the rewards from the ef- 
ficient and give them to the inefficient. No such socialistic 
idea should find its way into our national law. 

Mr. Warfield states (p. 1 of Statement of January 31, 
1919) : "Whether the condition described arose from the 
exploitation and mismanagement of certain railroads in 
years past made little difference to present owners of 
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the securities. ' ' The burden of Mr. Warfield 's statement 
seems to be the matter of a return on the investment made 
by present owners of securities in such securities rather 
than the investment made by railroad corporations in 
railroad property, although Mr. Warfield speaks in many 
places of a return to the railroads on the investments 
made by the railroad corporations in railroad property. 
Mr. Warfield states (at p. 2 in the Statement of Janu- 
ary 31, 1919) the purpose of his association: "The pur- 
pose of the association was announced that it would do 
whatever it properly could to protect investment made in 
railroad securities by the exercise of the rights belong- 
ing to the ownership of such securities." Mr. Warfield 
thus emphasizes the purposes of the association to be, 
not so much the investment made by the railroad in rail- 
road properties, as the investment made by the investors 
in railroad securities. Mr. Warfield further remarked 
(p. 28 of the Statement of January 31, 1919) : "The plan 
will insure a continuation of dividends on the stock of 
railroads." In this statement the word "insure" is 
placed by Mr. Warfield in bold-faced type. The general 
idea running through Mr. Warfield 's statements is a six 
per cent, return, although Mr. Warfield says in his Sup- 
plemental Statement of February 13, 1919 (at p. 11) : "It 
must not be understood that any railroad would neces- 
sarily receive as much as six per cent, on its property in- 
vestment account." The words just quoted are placed in 
italics by Mr. Warfield. 
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That Mr. Warfleld had in mind the subject of a return 
on bonds and stocks appears from the following quotation 
from the Supplemental Statement of February 13, 1919 
(at p. 1) in relation to two methods before the Senate 
committee: "Both methods relate to the form in which 
the net revenue from railroad rates is applied to the pay- 
ment of a return on their bonds and stocks." 

That Mr. Warfield had no idea of reducing the volume 
of the securities is apparent from the Supplemental 
Statement of February 13, 1919 (at p. 1) as follows: 
' ' The other method, reducing excess earnings instead of 
securities, is contained in our plan." 

That Mr. Warfield 's plan did not involve the reduction 
of securities is apparent from the Supplemental State- 
ment of February 13, 1919 (at p. 2) wherein he said: 
"Under the second or the method we propose, present 
outstanding bonds or stocks remain, but the value of the 
securities of each railroad is dependent upon the actual 
property they represent and the percentage of return 
each railroad earns entirely through its own efforts, earn- 
ings in excess of the reasonable return being taken from 
it and under rates adjusted to the requirements of the 
plan we have submitted." The words in italics are the 
italics of Mr. Warfield and not of the undersigned. 

So that there may be no misunderstanding of the plans 
of the National Association of Owners of Railroad Se- 
curities, as contained in the Statement of January 31, 
1919, and the Supplemental Statement of February 13, 
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1919, the student of the so-called weak roads problem 
should read each and every line of said Statement and 
Supplemental Statement and read between the lines. 
When Congress comes to enact new legislation, it should 
keep clearly in mind the mischiefs and defects now exist- 
ing growing out of the so-called weak roads and, to use 
the words of the Court in Heydon's Case (3 Coke 7), em- 
body language in the law that will unmistakably "sup- 
press subtle inventions and evasions for continuation of 
the mischief. ' ' The admonition given in that case more 
than 300 years ago (in the year 1584) is as sound to-day 
as it was then. 

That Mr. Warfield wants Congress to "insure" divi- 
dends on stock and yet opposes a reduction in capitaliza- 
tion, is apparent. This is a most extraordinary proposi- 
tion in view of the notorious fact of over capitalization 
of the so-called weak roads — whose capitalization is out 
of proportion to the value of railroad property repre- 
sented thereby. This is one of the greatest evils to be 
corrected by the new law. To use the language of the 
Court in Heydon's Case (3 Coke 7) this is the malignant 
"disease of the Commonwealth" that the new law should 
' ' cure. ' ' 

We will now take up an analysis of some nineteen roads 
wherein it will be shown that on the investment cost in 
common stock at about the date of the Statement of Mr. 
Warfield of January 31, 1919, that on a return of six per 
cent, on such investment in common stock, the rate of 
return will range all the way from 18 to 154 per cent. In 
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this analysis the investment cost per share, has been 
taken from the Commercial and Financial Chronicle: 

(1) Chicago Great Western Eailroad: 

(a) Par value per share of common 

stock $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 29, 1919, .... $8.00 

(c) Eeturn of 6 per cent $6.00 

(d) Eate of return on foregoing invest- 

ment cost 75% 

(2) Denver & Eio Grande Eailroad: 

(a) Par value per share of common 

stock $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 31, 1919, $3,875 

(c) Eeturn of 6 per cent $6.00 

(d) Eate of return on foregoing invest- 

ment cost 154:% 

(3) Erie Eailroad: 

(a) Par value per share of common 

stock $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 31, 1919 $16.25 

(c) Eeturn of 6 per cent $6.00 

(d) Eate of return on foregoing invest- 

ment cost 36% 
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(4) Kansas City Southern Railroad : 

(a) Par value per share of common 

stock $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 31, 1919 $17.00 

(c) Return of 6 per cent $6.00 

(d) Rate of return on foregoing invest- 

ment cost 35% 

(5) Minneapolis & St. Louis Railroad: 

(a) Par value per share of common 

stock, new $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 29, 1919 $10.25 

(c) Return of 6 per cent $6.00 

(d) Rate of return on foregoing invest- 

ment cost 59% 

(6) Missouri, Kansas & Texas Railroad: 

(a) Par value per share of common 

stock $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 31, 1919 $5.00 

(c) Return of 6 per cent $6.00 

(d) Rate of return on foregoing invest- 

ment cost 120% 
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(7) New York, New Haven & Hartford Rail- 

road: 

(a) Par value per snare of common 

stock ., $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 31, 1919 $28.50 

(c) Eeturn of 6 per cent. $6.00 

(d) Rate of return on foregoing invest- 

ment cost 21% 

(8) New York, Ontario & Western Railroad : 

(a) Par value per share of common 

stock $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 31, 1919 .... $20.00 

(c) Return of 6 per cent $6.00 

(d) Rate of return on foregoing invest- 

ment cost 30% 

(9) Pere Marquette Railroad : 

(a) Par value per share of voting trust 

ctfs $100.00 

(b) Investment cost per share of voting 

trust ctfs. on the New York Stock 
Exchange, January 31, 1919 $13.00 

(c) Return of 6 per cent $6.00 

(d) Rate of return on foregoing invest- 

ment cost 46% 
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(10) St. Louis-San Francisco Railroad: 

(a) Par value per share of trust ctfs. . . $100.00 

(b) Investment cost per share of trust 

ctfs. on the New York Stock Ex- 
change, January 31, 1919 $12,125 

(c) Eeturn of 6 per cent $6.00 

(d) Rate of return on foregoing invest- 

ment cost 49% 

(11) St. Louis Southwestern Railroad: 

(a) Par value per share of common 

stock $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 28, 1919 .... $17.00 

(c) Return of 6 per cent. $6.00 

(d) Rate of return on foregoing invest- 

ment cost 35% 

(12) Seaboard Air Line Railroad : 

(a) Par value per share of common 

stock $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 30, 1919 $8.00 

(c) Return of 6 per cent $6.00 

(d) Rate of return on foregoing invest- 

ment cost 75% 
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(16) Western Maryland Railroad: 

(a) Par value per share of common 

stock ! $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 31, 1919 $10.75 

(c) Eeturn of 6 per cent $6.00 

(d) Rate of return on foregoing invest- 

ment cost 55% 

(17) Western Pacific Railroad: 

(a) Par value per share of common 

stock $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 30, 1919 $18.75 

(c) Return of 6 per cent $6.00 

(d) Rate of return on foregoing invest- 

ment cost 32% 

(18) Wheeling & Lake Erie Railroad: 

(a) Par value per share of common 

stock $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 27, 1919 $8,125 

(c) Return of 6 per cent $6.00 

(d) Rate of return on foregoing invest- 

ment cost 74% 
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(13) Southern Eailway : 

(a) Par value per share of common 

stock $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 31, 1919 $26.75 

(c) Eeturn of 6 per cent $6.00 

(d) Eate of return on foregoing invest- 

ment cost 22% 

(14) Texas & Pacific Eailroad : 

(a) Par value per share of common 

stock $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 31, 1919 $33.50 

(c) Eeturn of 6 per cent $6.00 

(d) Eate of return on foregoing invest- 

ment cost 18% 

(15) Wabash Eailroad: 

(a) Par value per share of common 

stock $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 31, 1919 $7,875 

(c) Eeturn of 6 per cent $6.00 

(d) Eate of return on foregoing invest- 

ment cost 76% 
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(19) Wisconsin Central Railroad : 

(a) Par value per share of common 

stock $100.00 

(b) Investment cost per share of com- 

mon stock on the New York Stock 
Exchange, January 28, 1919 $33.50 

(c) Eeturn of 6 per cent $6.00 

(d) Eate of return on foregoing invest- 

ment cost 18% 

In the past the Interstate Commerce Commission has 
dealt in a sensible way with the problem of making rates 
between points of origin and destination served by more 
than one common carrier. It is commonly said that the 
first time the matter of a general advance of rates was 
dealt with was in 1910, while as a matter of fact it came 
before the Interstate Commerce Commission in 1903 In 
the Matter of Proposed Advances in Freight Rates (9 I. 
C. R. 382). This report of the commission is monumental 
and one of the many great opinions delivered by Mr. 
Commissioner Prouty. In dealing with the precise ques- 
tion here discussed, Mr. Commissioner Prouty said (p. 
425): "The question now presents itself, must we go 
further and examine the financial showing of other lines 
in determining what rate shall be applied by these lines? 
The transportation charge must be the same by all routes. 
Whatever rate is made on grain from Chicago to New 
York by the Vanderbilt System must determine the rate 
between that point and the Atlantic Seaboard by all 
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routes. Since the fixing of a rate upon that system in- 
directly determines what that charge shall be upon all 
other roads, should we, by reason of this indirect effect, 
consider the condition of those roads? 

"It might be manifestly unfair to select a single ad- 
vantageous line and make that the standard. We have 
seen that grain can be transported under actual condi- 
tions by the Lake Shore and the New York Central Bail- 
roads from Chicago to New York at a cost less than that 
by most other routes. It would be hardly just to these 
other routes to compel the putting in of a rate upon that 
line which was reasonable with respect to it alone and 
which had no reference to its competitors. Upon the other 
hand, it would be equally unfair to the public if the most 
expensive line were made the standard (italics mine). 
The Southern Eailway carries grain to some extent to 
Norfolk, Virginia. The distance is fully as great; and 
the rate less than to New York. Its operation is ex- 
pensive; its tonnage comparatively light; its net earn- 
ings per mile only about $1,700. A rate to the Seaboard 
which upon any fair basis of compensation to investment 
would be reasonable for that company would be extrava- 
gantly high for the trunk lines. To permit such a rate 
would be to impose upon the general public the payment 
of an exorbitant charge (italics mine). 

"We are inclined to think that in the present case the 
public is entitled to whatever is a reasonable rate by 
these two great railway systems between the East and 
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the West. The New York Central carries one-half 
of all the grain which reaches New York. It carries as 
far as Albany more than one-half that which reaches 
Boston, and a considerable portion through to destina- 
tion. The Pennsylvania lines are not large carriers of 
grain to New York, but they transport pne-half that going 
to Philadelphia and one-third that taken to Baltimore. 
The great bulk of export grain which moves to the At- 
lantic Seaboard passes out through these four ports ; and 
the movement of export grain perhaps roughly indicates 
that of domestic. Should these carriers be allowed to im- 
pose upon this vast grain traffic an unreasonable charge 
in order that some other railroad less favorably situated 
may earn dividends for its stockholders" (italics mine). 
The doctrine laid down in the case just cited has been 
reiterated in many others and it will be enlightening to 
quote the first paragraph in the syllabus of the Commer- 
cial Club case (19 I. C. C. B. 218), as follows: "This com- 
mission has said that in determining a freight rate which 
must of necessity be charged by competing lines, it would 
not look exclusively to that line which could handle the 
business the cheapest or which was the strongest finan- 
cially, but would consider as well the weaker rival ; yet it 
has never intimated that the rate should be fixed solely 
with reference to the weakest line, and it would certainly 
be most unjust to the public (italics mine), in establish- 
ing these rates, to consider merely the expensive and cir- 
cuitous route." The same doctrine was stated in the Be- 
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ceivers' and Shippers' Association case (18 I C. C. E. 
440), affirmed by the Commerce Court under title of the 
Hooker case (188 Fed. Eep. 242). 

During the course of the hearing before the Senate 
Committee on Interstate Commerce, Senator Cummins 
inquired whether there was any solution for the problem 
under existing law and Mr. Clark's answer to this ques- 
tion led to a discussion not only as to a solution under the 
existing law, but under such new law as might be framed. 
The dialogue between Senator Cummins and Mr. Clark 
was as follows (pp. 110-112) : 

"Senator Cummins. And there was no solution of the 
problem under the existing law, was there? 

' ' Commissioner Clark. Except as the commission has 
solved it by saying that it would not fix those rates on the 
basis of the cost of service by the shortest and best- 
equipped line, or the richest line, but would take into con- 
sideration the needs of the other line. 

"Senator Cummins. That is true; and that resulted 
in giving to one railroad more than it ought to have, 
viewed from the standpoint that I think most people oc- 
cupy, and giving to another railroad less than it ought to 
have for its service, did it not? 

"Commissioner Clark. I think so; yes. 

"Senator Cummins. Now, the only way in which that 
element in the former problem can be removed is by ab- 
sorption, is it not? — combination of the railroads of the 
country? 
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"Commissioner Clabk. That would greatly simplify it, 
oecause then they could utilize the most economical line, 
and still they would get the earnings of both. 

' ' Senator Cummins. And you are a thoroughgoing be- 
liever in the concentration or consolidation of the rail- 
ways of the country into comparatively few systems ? 

"Commissioner Clark, lam; yes, sir. 

"Senator Cummins. But you have no hope, have you, 
that the railroads will voluntarily enter into such consoli- 
dation, doing full justice to the smaller and weaker roads? 

"Commissioner Clark. Oh, I think that there would 
be a very strong tendency in that direction and that it 
would gradually grow and that there would be a very 
large number of absorptions and consolidations if it were 
permitted. 

' ' Senator Cummins. Why not do the thing which seems 
to be necessary, and that will help to accomplish the end 
we have in view, namely, adequate transportation at the 
lowest possible cost — and compel the consolidations which 
are necessary to bring about that result? 

"Commissioner Clark. I should not object to that at 
all, although, as I said in response to Senator Townsend's 
question, I have never considered it from that standpoint. 

"Senator Cummins. I think your answer was perfectly 
sound in one way, but it did not present an obstacle that 
could not be overcome. 

"Commissioner Clark. Oh, no." 

You can not cure a hare-lip and you can not supply a 

lxiv 



INTRODUCTION 

leg of blood and flesh when a man loses his leg. You 
can, however, improve the appearance of the hare-lip and 
you can supply a man with a wooden leg. The beauty 
doctor can improve the personal appearance of the de- 
formed and the surgical supply man can very much im- 
prove the efficiency of the man who has lost his leg. We 
must help the so-called weak roads within the bounds of 
sound economics and common sense but in doing so we 
must not unduly burden the shipper who in turn passes 
on the increased cost to the actual consumer. We must 
not thus increase the high cost of living for the sole pur- 
pose of paying dividends on stocks which under no theory 
of justice or principle of public policy ought to be paid. 
To pay such dividends is merely paying a reward for 
wrongdoing and to compensate for such torts (the law- 
yer's language for wrongs). Mr. Justice Holmes (245 
U. S. 534) said that "in the end the public pays the dam- 
ages in most cases of compensated torts. ' ' 

The recommendations made by Mr. Clark in his testi- 
mony before the Senate Committee on Interstate Com- 
merce, those made by the Interstate Commerce Commis- 
sion in its annual reports to Congress, the many remedies 
pointed out by the Interstate Commerce Commission in 
its various investigations and decisions and the common- 
sense manner in which the Interstate Commerce Commis- 
sion has dealt with fixing rates as between various com- 
peting lines, will go far toward solving the so-called weak 
roads problem. 
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To summarize the suggested remedies as to the so- 
called weak roads and in a measure to enlarge on them, 
the new law should contain provisions as follows : 

(1) To prevent unnecessary railroad building; 

(2) To require railroads to extend their lines ; 

(3) Voluntary and compulsory merger of carrier lines 
within the limitations laid down by Mr. Clark that this 
should not extend to the merger or consolidation of more 
or less paralleling and competing trunk lines ; 

(4) Voluntary and compulsory pooling of equipment 
within proper limitations ; 

(5) Obligation on the part of carriers to furnish 
equipment ; 

(6) Power to compel carriers to furnish adequate mo- 
tive power ; 

(7) Power to require standardization of equipment 
and motive power within well-defined limitations ; 

(8) Voluntary and compulsory common use of termi- 
nals; 

(9) Most ample, complete and detailed power to su- 
pervise service and physical operation; 

(10) Power to prescribe both maximum and minimum 
rates ; 

(11) Power to regulate the issue, sale, pledge and dis- 
position of all securities ; 

(12) Power to control all expenditures, including pro- 
ceeds from the sale of securities and complete and ample 
power to prevent the diversion of funds ; 
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(13) That a railroad corporation should be prohibited 
from expending money or incurring liability or acquiring 
property not in the operation of its railroad, or for other 
than legitimate improvement, extension or development 
of that railroad ; 

(14) The prohibition of interlocking directors in car- 
rier corporations whether competitive or noncompetitive ; 

(15) Power to prescribe rates to secure adequate reve- 
nue in the way of a fair return on the fair value of prop- 
erty devoted to the public service but not for the purpose 
of raising revenue for the payment of dividends on stock 
when under all the circumstances such stock is not en- 
titled to dividends ; 

(16) Full power to prescribe exceptions and regula- 
tions as to routing; and 

(17) The new law should embody therein the rules as 
now applied by the commission under the present law as 
exemplified In the Matter of Proposed Advance in 
Freight Bates, the Commercial Club case, the Eeceivers ' 
and Shippers' Association case and other similar cases 
decided by the commission. 

In addition, the new law should contain provisions as 
to the so-called weak roads as follows : 

(1) To empower the commission to determine what 
proportion the funded debt and stock should bear to the 
entire issued capital with an express provision that the 
funded debt should not exceed 60 per cent, of the entire 
issued capital ; 
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(2) The commission should be given power to take 
steps itself or to proceed in court to compel the reorgani- 
zation of a common carrier so that its entire issued capi- 
talization should not exceed the fair value of the prop- 
erty devoted to the public service ; 

(3) The Interstate Commerce Commission should 
itself have power to appoint a receiver for a common car- 
rier and provide for the form of its reorganization and 
specify the terms thereof. Some people have expressed 
horror at receiverships, but a receivership does not in- 
terfere with the physical operation of a common carrier. 
It continues to perform its functions as an instrument of 
interstate commerce, although its corporate capital finan- 
cial management is temporarily suspended. "I do not 
think," said Mr. Clark (p. 84), "that the fact that certain 
impecunious railroads have been forced into bankruptcy 
affects the credit of a road that is financially sound and 
solvent." There seems to be no reason why the Inter- 
state Commerce Commission should not be empowered to 
appoint a receiver for a common carrier when the public 
interest so demands. Congress has invested the Comp- 
troller of the Currency with power to appoint receivers 
of national banks by Section 9272 of Barnes' Federal 
Code of 1919, and has made further provisions in refer- 
ence thereto by Sections 9278 and 9279, said sections also 
being sections 9821, 9826 and 9827 of U. S. Compiled Stat- 
utes, 1916 and 1918. 

(4) No voluntary reorganization of a common carrier 
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should be permitted without being first approved by the 
Interstate Commerce Commission; 

(5) In the case of a receivership of a railroad under 
court proceedings, the Interstate Commerce Commission 
should act as Master in Chancery just as is provided in 
Section 7 of the Federal Trade Commission Act of Sep- 
tember 26, 1914. The commission should be given full 
power to prescribe the terms of reorganization under 
such receivership ; 

(6) The commission should be given power to compel 
the abandonment of the whole or a part of a line con- 
ducted by a common carrier when not in the public in- 
terest ; 

(7) The Commission should be given power to cancel 
unconscionable leases imposing undue burdens ; 

(8) The commission should be given power to prevent 
a common carrier entering into any leases or purchasing 
the stock of or assuming the obligations of any other com- 
mon carrier and power to cancel same ; 

(9) The new law should provide not merely criminal 
but civil liability for directors and officers who divert 
funds of a corporation to purposes other than for which 
they were raised, or who enter into burdensome obliga- 
tions and guarantees and unconscionable leases ; 

(10) The commission should be given power to compel 
a carrier to dispose of securities in its treasury which are 
unnecessary to secure its efficient operation and should 
supervise the matter of the investment of money in se- 
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curities where such investment is made for the purpose of 
creating a reserve fund when the commission thinks it de- 
sirable that a reserve fund should be created; and 

(11) The commission should be given power to initiate 
rates, and which should supplement the power of the 
carriers to initiate rates.* 

Modernizing the Machinery of the Interstate Com- 
merce Commission. 

Interstate commerce is our national commerce, and 
should therefore be administered by a national body. 
A plan has been put forward that the commission be re- 
organized and regional commissions created. Nothing 
more unwise has ever been suggested, and nothing which 
would do more to destroy confidence in national regula- 
tion. 

The passage of the new law increasing the powers and 
functions of the Interstate Commerce Commission will 
necessarily increase its work and make imperative the 
enlargement of its machinery. Under the law as it is to- 
day, the commission consists of nine members and is per- 
mitted to divide itself into subdivsions of not less than 
three members each. The new law ought to provide for 
increasing its membership from nine to twelve, so as to 
enable it to work in four subdivisions. One great fault 
in the present law (and which will become a much graver 
one under the new law), is the absence of a permanent 



*The new act, of course, should contain provisions in addition to those 
above enumerated as to other subjects than the so-called weak roads. 
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head of the commission. As it is to-day the chairmanship 
of the commission rotates from year to year. The under- 
signed suggests that the commission shall consist of 
twelve commissioners of which there should be one chief 
commissioner and eleven associate commissioners, to be 
appointed by the president and confirmed by the Senate. 
The new law should provide that the chief commissioner 
should be selected with special reference to his adminis- 
trative and executive ability and should enjoin upon the 
chief commissioner the special duty of expediting busi- 
ness. The present compensation of the commissioners is 
inadequate and the new law should provide a salary of 
$12,500 a year for the chief commissioner and $12,000 a 
year for each associate commissioner. The law should 
further provide that when a commissioner shall have 
served not less than ten consecutive years and has 
reached the age of seventy years, he should retire upon 
full pay. The compensation of the secretary of the com- 
mission should be increased from $5,000 to $7,500 per 
year. 

In view of the great activities of the commission it is 
now impossible, except in rare cases, for a commissioner 
or commissioners to hear testimony in person. Every 
carrier and shipper would prefer that a member of the 
commission should sit in a case. As a consequence, tes- 
timony is heard usually by a single examiner. In recent 
years in a great number of cases the examiner is required 
to prepare a tentative report and parties to the proceed- 
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ing are allowed to file exceptions and the case is argued 
before the commission or a subdivision thereof on such 
exceptions. This system is not calculated to bring the 
best results. The law should provide for the appointment 
by the President with the advice and consent of the Sen- 
ate of twenty-four deputy commissioners at a salary of 
$10,000 each per year, with the provision that after not 
less than ten years consecutive service and upon arriving 
at the age of seventy years they should retire on full pay. 
The law should specifically provide that in any and all 
cases where a tentative report is to be submitted that the 
case should be heard by three deputy commissioners. To 
their tentative report, of course, exceptions could be filed 
and the matter presented to the commission as is now 
the practice. 

The idea of deputy commissioners was suggested by 
Senator Kellogg and Mr. Clark saw in it great possibili- 
ties as is shown by the following colloquy (p. 155) : 

"Senator Kellogg. Let me ask you right here, Mr. 
Clark, if I do not interrupt you, what do you think of the 
plan for the commission having certain subsidiary of- 
ficers or commissioners, if I may call them such — not com- 
missioners having the same authority that you have, but 
representing the commission in different parts of the 
country — to whom people could appeal for relief, or to 
state their grievances, or lay before the local commis- 
sioners things that they wanted remedied? 

"Commissioner Claek. I have thought some of that 
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and am thinking some of it now, Senator, and I think that 
plan contains possibilities of great helpfulness and great 
good, if we can get the right men." (Italics mine.) 

These deputy commissioners should be men as fully 
qualified as members of the commission. They should 
be mature men of the world just as are the commission- 
ers. The cases presented to the commission are of na- 
tion-wide importance and set nation-wide precedents, and 
it is asking too much that an examiner of the commission 
should alone hear and submit a tentative report in a case. 
It may be suggested that the examiner might confer with 
other examiners or with a member of the commission, 
but such other examiners or member of the commission 
has not heard the case. Primarily the evidence should 
not be presented to one human mind but should be pre- 
sented to three deputy commissioners, so that the case 
may be looked at from the various attitudes of various 
minds. Mr. Clark was opposed to placing the rate-mak- 
ing power in the hands of a Cabinet officer on this ground 
and his objection to a Cabinet officer fixing rates would 
apply equally to rates being primarily acted upon by a 
single examiner. The following dialogue brings out the 
idea (pp. 62-63) : 

"Senator Watson. Has your commission considered 
the question whether or not you favor one man at the 
head of the railroad transportation system of the coun- 
try, with a place in the Cabinet? 

' ' Commissioner Clark. Yes ; we have talked on that. 
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"Senator Watson. May I ask what are your views 
about that? 

"Commissioner Clark. Well, I do not think that is a 
desirable plan. 

"Senator Watson. Why? 

' ' Commissioner Clark. It was suggested the other day 
by the director general that one man could make up his 
mind somewhat quicker than a commission — 

"Senator Watson (interposing). Yes; and that is the 
reason I am asking you the question. 

"Commissioner Clark. And there is no doubt that if 
you have a man who has the capacity for making up his 
mind at all, he can make up his mind more quickly than 
can several men ; but we think that several minds study- 
ing a question, and with an effort to bring their originally 
conflicting views into harmony, and considering the views 
of each other, are much more calculated to reach the right 
result." (Italics mine.) 

Interpretation, Construction and Application of the 

Act. 
The general rules of law which in the past have con- 
trolled the interpretation, construction and application 
of statutes have too often been linguistic, formal and 
machine-like and not based on practical common sense. 
Mr. Justice Oliver Wendell Holmes, in his classic on the 
Common Law (at page 36) stated that "the law is ad- 
ministered by able and experienced men, who know too 
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much to sacrifice common sense to a syllogism." It is 
well to embody this as a rule in the written law as a stand- 
ing admonition and guide. Wurzel (Science of Legal 
Method, at page 333) pointed out that there is prevailing 
a syllogistic method of applying the law. The law should 
be interpreted, construed and applied not so much by 
dry syllogistic reasoning as by the experiences of busi- 
ness affairs. In the leading Two Hundred Chests of Tea 
Case (9 Wheaton 430), on the question whether low grade 
black tea was Bohea tea or black tea, Mr. Justice Story 
(at page 439) said: "It would have been as dangerous 
as useless, to attempt any other classification, than that 
derived from the actual business of human life (italics 
mine) . ' ' 

It is commonly said that the intention of the law should 
be ascertained from the expressed intention of the law- 
giver, and the law-giver thus referred to is a legislative 
body. In a democracy such body is merely a representa- 
tive of the people and therefore the true underlying pur- 
poses of the law should not be gathered from the legisla- 
tive body, but from the people whose desires are em- 
bodied in a statute. Therefore there should be no ma- 
chine-like interpretation, construction and application of 
a statute, but the same should be interpreted, construed 
and applied according to the intention of the people, and 
the purposes should be ascertained in economic legisla- 
tion from the economic thoughts of the people. The views 
here expressed are supported by a number of well-known 
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writers. Kohler stated (Science of Legal Method, at 
page 189) that statutes are to be interpreted as the 
products of the entire people of which the legislature is 
but the organ. He also said that statutes require inter- 
pretation because they can not be communicated except 
by words and that the thoughts are "concealed under the 
word as under a garment. ' ' He also gave it as his view 
that the thoughts expressed in statutes are by no means 
those of an individual author, but that "they are the 
thoughts of mankind itself which the legislator merely 
has given particular form and expression." Eoscoe 
Pound (Science of Legal Method) said (at page 224) : 
"In the positive stage, the law is regarded not so much 
as something proceeding from the will of the law-giver, 
as something proceeding from society through him; as 
being the product of economic and social forces working 
through him and finding expression in his words. Hence 
the text and the context is no longer held to be an all- 
sufficient guide." 

Transportation is an economic service. When per- 
formed by a common carrier by rail, or by water-and- 
rail, it is regulated by rules embodied in the Interstate 
Commerce Act which is essentially an economic statute, 
dealing with an economic problem. Such statute, there- 
fore, should receive an economic interpretation, construc- 
tion and application. 

Beard in his Economic Interpretation of the Consti- 
tution of the United States (at page 156) calls attention 
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to the fact that Madison in the tenth number of the Fed- 
eralist pointed out in no uncertain language that the first 
and elemental concern of every government is economic 
and that the chief business of government consists in the 
control and adjustment of economic interests and that 
the "regulation" of these various and interfering inter- 
ests forms the principal task of modern legislation. 

Even without the mandate of a statute the courts are 
beginning to recognize the principle that human laws 
operating as they do upon the layman, are not to be in- 
terpreted, construed and applied merely by mechanical 
rules, and that the courts should look to conditions shown 
from other than judicial sources. This was exemplified 
in the case of Muller v. Oregon (208 U. S. 412), wherein 
Mr. Justice Brewer said (at page 419) : "It may not be 
amiss in the present case, before examining the constitu- 
tional question, to notice the course of legislation as well 
as expressions of opinion from other than judicial sources 
(italics mine). In the brief filed by Mr. Louis D. Bran- 
deis, for the defendant in error, is a very copious collec- 
tion of all these matters, an epitome of which is found in 
the margin." This same Mr. Brandeis, when he became 
Mr. Justice Brandeis, in delivering the opinion of the 
Supreme Court of the United States in the great eco- 
nomic case of Luckenbach v. McCahan Sugar Company 
(248 U. S. 139, decided December 9, 1918), stated (at page 
149) that: "It is creditable to the ingenuity of business 
men that an arrangement should have been devised which 
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is consonant both with the needs of commerce and the de- 
mands of justice. ' ' It is, therefore, important that when 
Congress comes to reenact the Interstate Commerce Act 
it should contain within itself a rule that that act and all 
acts amendatory thereof and supplementary thereto 
should be given an economic interpretation, construction 
and application. 

In addition, such statute should be liberally inter- 
preted, construed and applied to carry out its underlying 
objects and purposes. 

When Congress comes to reenact the Interstate Com- 
merce Act, it should contain within itself for its interpre- 
tation, construction and application, rules as follows : 

(1) That said act should be given a practical, common 
sense interpretation, construction and application ; 

(2) That said act should be given an economic interpre- 
tation, construction and application ; and 

(3) That said act should be liberally interpreted, con- 
strued and applied, so as to carry out its underlying ob- 
jects and purposes ; that all cases within its objects, pur- 
poses, reason and spirit, should be included within said 
act and that cases within the letter and language of said 
act but not within its objects, purposes, reason and spirit, 
should be excluded therefrom.* 



*These rules might well be incorporated into all other statutes pertaining 
to administrative bodies, whose functions pertain to economic subjects such 
as business, trade and commerce. 
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Interpretation, Construction and Application op 
Publications. 

The Interstate Commerce Act should contain a pro- 
vision that rates, rules, regulations and practices con- 
tained in publications by common carriers should be 
stated with certainty and precision, and when not so 
stated, should be interpreted, construed and applied 
strictly against the carriers and liberally in favor of the 
shipper. 

The Pomerene-Esch Bill. 

There is reproduced in this volume the Pomerene-Esch 
Bill (by far the best bill so far presented), which may 
well be used as a sekeleton on which to build a recodified 
and rejuvenated Act to Regulate Commerce. A very few 
parts of this bill should be omitted and much should be 
added. 

In Conclusion. 

Mr. Clark is in no way responsible for the views ex- 
pressed by the undersigned in this introduction or for the 
interpretation placed on Mr. Clark's testimony, the un- 
dersigned being personally and solely accountable for 
both. Nearly one hundred per cent, of Mr. Clark's sug- 
gestions may well be accepted by Congress in enacting the 
new legislation. 

Francis B. James. 

Washington, D. C, April 21, 1919. 
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HEARINGS 

BEFORE THE 

Committee on Interstate Commerce 
United States Senate 

SIXTY-FIFTH CONGEESS 

THIED SESSION 

ON 

THE EXTENSION OF TIME FOB RELINQUISHMENT BY THE 

GOVERNMENT OF RAILROADS TO CORPORATE 

OWNERSHIP AND CONTROL. 



[231] * TUESDAY, JANUABY 7, 1919. 
United States Senate, 
Committee on Interstate Commerce, 

Washington, D. C. 
The committee met in room 410, Senate Office Build- 
ing, at 10 o'clock a. m., pursuant to adjournment, 
Senator Ellison D. Smith (chairman) presiding. 
The Chairman. The committee will come to order. 
Mr. Clark, you are to represent the Interstate Com- 
merce Commission in this investigation by the Interstate 
Committee in its efforts to arrive at some solution of 
the problem that now confronts us with respect to the 



"Figures in brackets indicate the page of the official report of the Senate 
Committee on Interstate Commerce. 
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transportation systems of this country. We have op- 
erated under the old system, and we have had now this 
interim of Government control. We now desire you to 
give us what information you have with reference to the 
part your commission has taken under both systems, so 
that we may have the viewpoint of the Interstate Com- 
merce Commission with reference to the two methods 
used thus far. 

Statement of Me. Edgae E. Claek, op the Intebstate 
Commeece Commission. 

Senator Watson. Before Mr. Clark begins, I would 
like the privilege of asking whether or not he represents 
the views of the commission and was selected for that 
purpose 1 

Commissioner Claek. I was just going to say, Senator, 
that the commission has talked these matters over a great 
deal. We have discussed all the various angles that have 
occurred to us or that have been suggested by others, 
and I have here a memorandum which represents the 
views of the commission with the exception of one mem- 
ber, who has an individual addendum to the memoran- 
dum, which I shall present. 

Senator Cummins. The unanimous view of the com- 
mission'? 

Commissioner Clark. Yes, sir ; so far as stated in this 
memorandum. This memorandum is not argumentative 
nor statistical. It undertakes to state concisely certain 
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purposes we think should be aimed at and certain things 
which we think should be accomplished. 

The Chairman. I would like, at this juncture, to state 
that the committee, before we began these hearings, ex- 
pressed the desire for each organization which is to pre- 
sent views before this committee, to select a representa- 
tive, so that he or the representatives, might express the 
views of the body they represent, and that was along the 
[232] line that Senator Watson asked his question. I 
make this statement so that the different organizations 
will understand our desires. 

Commissioner Clark. The commission designated me to 
appear here under that understanding. I should like to 
suggest that I read this memorandum, which is brief, and 
then I should like to comment on certain portions of it, 
and in connection with that comment I should be glad 
to undertake to answer any questions which may be put 
to me. 

Then I have had prepared, in our Bureau of Statistics, 
some figures which will answer questions which have 
been asked and which have not been answered in the 
examination heretofore, which I should like to present 
as a sort of an appendix to my statement. 

The Chairman. You may proceed. 

Commissioner Clark. It is unnecessary to dilate upon 
the vital importance of transportation to the country, its 
commerce and industries, or to picture the immensities 
of the transportation business and of the plant which it 

3 



CLARK ON INTERSTATE COMMERCE 

employs. The questions now presented should be con- 
sidered in a spirit as big and broad as are the interests 
to be affected thereby. The legislation to be enacted 
in answer to those questions should be based upon a 
policy as broad as the territory to which it applies, and 
the law in which our governmental policy is announced 
should be as big as the business to which it relates. Gov- 
ernmental regulation of corporations engaged as com- 
mon carriers should reach the corporate activities wher- 
ever those activities may lawfully go in serving the 
public as interstate carriers. The responsibilities of 
operation under governmental regulation must be ac- 
cepted by the carrier corporations and the responsibili- 
ties that go with such regulation should be accepted in 
full by the Government. 

In our last annual report we said, with regard to the 
future of the railroads, that whatever line of policy is 
determined upon, the fundamental aim or purpose should 
be to secure transportation systems that would be ade- 
quate for the Nation's need even in time of national stress 
or peril and that will furnish to the public safe, adequate, 
and efficient transportation at the lowest cost consistent 
with that service, and that to that end there should be 
provision for the following: 

1. The prompt merger, without friction, of all the car- 
riers ' lines, facilities, and organizations into a continental 
and unified system in time of stress or emergency. The 
thought underlying this is that, in the light of recent 
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experiences, the President should be by law authorized 
in time of national stress or peril to assume possession, 
control, and operation of the transportation systems of 
the country to such extent as may be necessary to serve 
and protect the general public safety and welfare. Such 
action was found to be essential about one year ago. It 
is hoped that such an emergency will not again arise, but 
it seems wise to provide for it if it should come, and that 
all cavil and controversy as to the lawful power to act 
should be, by statute, set at rest. The Franco-Prussian 
War led the British Government to provide by law, in 
1871, a plan for taking over for governmental needs the 
railroads of Great Britain. It did not need or use that 
power until in connection with the world war which began 
in 1914. The further thought is that there may possibly 
arise a national stress or emergency, not the direct out- 
growth of a war in [233] which we are engaged, which 
would warrant and justify the exercise of such a power. 
If the power is provided by law, it does not necessarily 
follow that it will be used, and it must be presumed that 
no President would exercise it except upon appropriate 
or proper occasion. 

2. Merger within proper limits of the carriers' lines 
and facilities in such parts and to such extent as may 
be necessary in the general public interest to meet the 
reasonable demands of our domestic and foreign com- 
merce. The thought underlying this is that it might 
become necessary or be found desirable in the general 
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public interest to permit, encourage, or require carriers 
within limits as to extent, territory, and time to merge 
their lines and facilities or the operation thereof. The 
exercise of such a power would necessarily be an admin- 
istrative function. 

3. Limitation of railway construction to the necessities 
and convenience of the Government and of the public 
and assuring construction to the point of these limita- 
tions. The thought underlying the first part of this sug- 
gestion is that in some instances, for speculative or com- 
petitive reasons, railroads have been built in excess of 
the reasonable demand and in excess of the necessities 
of the territory built into, as well as of its reasonably 
prospective traffic. A railroad once built ordinarily must 
be operated and permitted to earn a living. The public 
should not be burdened with the maintenance of two or 
more railroads when one would substantially answer 
every legitimate purpose. In this connection it would be 
desirable that in the exercise of its powers the Congress 
should say that no railroad shall be constructed or ex- 
tended that is to engage or is engaged in interstate com- 
merce unless, in addition to required authority from the 
State, a certificate of public convenience and necessity 
is secured from Federal authority. The thought under- 
lying the second part of this suggestion is that a railroad 
having been permitted, by public franchise and the 
powers that go with it, to build into a given territory, it 
should be required to properly serve and develop that 
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territory. And in developed territory it is important to 
provide for the extension of short branch or spur lines 
or spur tracks to communities and industries that should 
be served and that can furnish sufficient traffic to justify 
such extension. 

In some of the States the State officers are authorized 
to require such extensions, but in such cases they are 
necessarily primarily concerned with, if not confined to, 
a consideration of State traffic. Some of the States have 
not vested such authority in any State official. Ordinarily 
such extensions would be desired for the purpose of 
facilitating or making possible the transportation of 
interstate traffic. The desirability of uniformity is obvi- 
ous. The exercise of Federal authority should not de- 
pend upon whether or not the State has acted and should 
not be different as to the State that has legislated on 
the subject and the State that has not so legislated. It 
therefore seems desirable that the Congress should exer- 
cise its jurisdiction in this regard in a plenary way and 
that where such extensions are desired in connection with 
the movement of presently existing or prospective inter- 
state traffic and the carrier is unwilling to construct them, 
it may, upon proper showing and after full hearing, be 
required to do so by the Federal tribunal. 

[234] 4. Development and encouragement of inland 
waterways and coordination of rail and water transpor- 
tation systems. This means the coordination of rail and 
water transportation systems by establishment and main- 
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tenance of through routes between rail and water car- 
riers and reasonable joint rates applicable thereto, di- 
vided upon reasonable bases, whenever and wherever 
such through routes will facilitate or economize in the 
movement of traffic and serve a real public interest. The 
law now prohibits a rail carrier from increasing a rate 
which has been reduced to meet water competition unless 
some justification for the increase can be shown other 
than the elimination of water competition. Where there 
is legitimate water competition and legitimate, reason or 
occasion therefor, neither the railroads nor the water 
carriers should be permitted to reduce their competitive 
rates below a reasonable compensatory level for the pur- 
pose of stifling the competition. Rates that are on a level 
lower than is reasonably compensatory are not a public 
benefit. If they cover all the traffic the carriers' bank- 
ruptcy and destruction are inevitable. If it has other 
traffic it is certain that it will endeavor from that other 
traffic to recoup its losses under the noncompensatory 
rates. A well-directed and proper coordination of rail 
and water transportation systems will of itself be an en- 
couragement to the development of inland waterways. 

We suggested five plans which we thought, doubtless, 
would be proposed for adoption as our future govern- 
mental policy, and said that additional plans and modifi- 
cations or combinations of those mentioned might be 
listed. 

Much can be said on either side as to the relative 
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advantages and disadvantages which accrue from or nec- 
essarily attend either Government ownership and opera- 
tion or private ownership and operation. It seems ob- 
vious that no plan of private ownership should be con- 
sidered unless it be under a broadened, extended, and 
amplified governmental regulation. Considering and 
weighing as best we can all of the arguments for and 
against the different plans, we are led to the conviction 
that with the adoption of appropriate provisions and 
safeguards for regulation under private ownership it 
would not be wise or best at this time to assume Govern- 
ment ownership or operation of the railroads of the 
country. 

The law provides that Federal control shall not con- 
tinue beyond twenty-one months after the promulgation 
of a treaty of peace. The wisdom of thus providing a 
reasonable period after the passing of the imperative 
necessities of our Government in actual prosecution of 
warfare, within which to readjust or make preparations 
for readjustment of traffic conditions and to round out 
or prepare financial arrangements is hardly open to 
question. Carriers' properties formerly composing a 
system are now under the jurisdiction of two or more 
regional directors or Federal managers, the current of 
traffic has been in some instances materially changed, and 
financial complications exist. Comparatively few con- 
tracts for compensation have been perfected between the 
transportation companies and the Government. Our ex- 
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pression in favor of return to private ownership and 
operation is therefore not to be understood as favoring 
a return of the properties in a precipitate way. A rea- 
sonable period for readjustment or preparation should 
be afforded and reasonable notice should be given that 
upon a given date the properties will be restored to their 
owners. 

[235] The experiences under Federal control have still 
further demonstrated, as had previously been shown 
in proceedings before and reports of the commission, 
that there is necessarily a direct relationship between the 
wages paid to railroad employees and the rates which 
the carrier companies must and may charge. The largest 
item of expense in operation of a railroad is that of 
wages. Manifestly, from a social standpoint as well as 
Jrom the standpoint of the nature of the employment, 
and because of the great importance to the public as well 
as to the railroads of loyal and devoted service on the 
part of the employees, unaffected by excitement of wage 
controversies, and of uninterrupted operation of the car- 
rier properties, the railroad employees should be ade- 
quately compensated. For the same reasons every rea- 
reasonable provision should be made to insure proper 
compensation for the employees, a minimum of friction 
over questions of compensation or hours or conditions of 
service, and avoidance of interruption to the operation 
of the properties. 

In the event, therefore, of a continuance of the policy 
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of private ownership and operation under governmental 
regulation, we think that the following matters, men- 
tioned in our annual report, require legislative considera- 
tion, in connection with which the following suggestions 
should be carefully weighed : 

1. Revision of limitations upon united or cooperative 
activities among common carriers by rail and by water. 
Under the policy heretofore followed by our Government 
all efforts to restrict the full play of competition between 
carriers have been frowned upon or prohibited. Obvi- 
ously competition between carriers that is wasteful or 
unnecessarily expensive lays an added burden upon the 
rate payers. Elimination of wasteful or unduly expen- 
sive competition in rates or service is desirable, and 
under the exercise by the Government of its power to 
regulate the service and the rates which the carriers may 
charge and to require an abatement of all unjustly dis- 
criminatory, unduly prejudicial, or unduly preferential 
charges, regulations, or practices, carriers might well be 
permitted and encouraged to coordinate their activities 
and merge or consolidate their lines to such an extent as 
is, after thorough investigation and full hearing, sanc- 
tioned by the regulating body. The rates should not be 
higher than the shipper may reasonably be required to 
pay and should not be lower than the carrier may reason- 
ably be required to accept. The regulating tribunal 
should have authority to prescribe not only the maximum 
which the carrier may charge but also the minimum. 
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This power would restrain an individual carrier from 
furthering its own ends at the expense of others by un 
wise and unwarranted upsetting of reasonable rate ad- 
justments. If the rates and charges are by regulation 
confined within the reasonably narrow limits between the 
maximum and minimum reasonable charges, no public 
interest can be injured by the carriers all maintaining 
charges within those limits. If without unduly low- 
ering or restricting the standard of service economy 
in maintenance and operation can be secured by coopera- 
tive agreement or consolidation, under governmental su- 
pervision and approval, of two or more lines, the public 
is not injured, while the sum available for improvements 
and betterments of the carrier properties is augmented. 
2. Emancipation of railway operation from financial 
dictation. It would serve no good purpose to recite the 
many instances in com-[236]paratively recent years in 
which, through financial deals for which it is difficult 
to find any word of excuse, railroad properties have been 
bankrupted or saddled with almost overwhelming bur- 
dens of indebtedness, which have not increased the 
amount or value of property devoted to the public serv- 
ice, have not improved the service rendered, and have on 
the whole had the effect of increasing the charges for 
service. There should be some way by which under the 
law these things could be prevented, or, if not prevented, 
by which the perpetrators could be required to ade- 
quately answer for their acts. A transportation line 
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operating by virtue of a public grant and upon which the 
industrial, commercial, and social life of communities de- 
pends, should not be a football of speculation. The 
records in investigations made and reported upon by us 
in cases of financial wrecking of railroad companies sug- 
gest the advisability of extending the terms of the Clay- 
ton Act with reference to common or interlocking di- 
rectors so as to render them applicable to common car- 
rier corporations, even when they are not competitors. 
Consideration of these questions and a corrective for the 
abuses referred to lead to 

3. Regulation of issues of securities. The advisability, 
desirability, and propriety of public or governmental 
regulation of the issuance of securities by public service 
corporations is conceded generally by thinking and fair- 
minded men. A proper Federal regulation of the issu- 
ance of securities by the corporations engaged in inter- 
state transportation and supervision of the application 
of the proceeds therefrom would go far toward prevent- 
ing the abuses referred to in the preceding paragraph. 
The commission is on record for several years past as 
favoring such supervision and regulation of the issuance 
of securities. 

4. Establishment of a relationship between Federal 
and State authorities which will eliminate the twilight 
zone of jurisdiction and under which a harmonious rate 
structure and adequate service can be secured, state and 
interstate. If the Government is to assume, as it should, 
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all of the responsibilities that properly go with an ampli- 
fied and broadened exercise of its regulatory powers, 
and the regulation is to be adequate, the regulating body 
must have authority and powers which it has not hereto- 
fore had over questions of service and physical operation 
of the carriers. In this way only can an adequate service 
be secured and kept in harmony with a reasonable 
level of rates. The conflict of jurisdiction as between 
Federal Government and the States could probably be 
resolved through harmonious cooperation if the Federal 
tribunal could be authorized to cooperate with State au- 
thorities by utilizing their services in appropriate in- 
stances and to an appropriate extent. 

5. Eestrictions governing the treatment of competitive 
as compared with noncompetitive traffic. This subject is 
necessarily linked with what has been said relative to 
revision of limitations upon united or cooperative activi- 
ties among common carriers by rail or by water. If those 
limitations are appropriately broad there would seem to 
be no occasion for different charges, terminal or other- 
wise, as between so-called competitive and so-called non- 
competitive traffic, or for many of the old annoying and 
expensive restrictions surrounding milling and other 
services in transit. 

6. The most efficient utilization of equipment and pro- 
vision for distributing the burden of furnishing equip- 
ment on an equitable [237] basis among the respective 
carriers. Under broad revision of limitations upon co- 
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operative activities among carriers they could form 
equipment pools, which would add efficiency in the stand- 
ardization of construction and in the utilization of 
equipment. Under the extension of authority to the 
regulating tribunal to require adequate service, carriers 
that are disposed to shirk their duty could be required to 
provide themselves with the equipment necessary to the 
furnishing of an adequate service. 

7. A more liberal use of terminal facilities in the in- 
terest of proper movement of commerce. Here again a 
broad revision of the limitations upon cooperative activi- 
ties among the carriers would naturally bring a more 
liberal use of the existing terminal facilities and would 
undoubtedly bring about agreements between competing 
carriers under which existing terminal facilities would 
be opened to traffic which is now and heretofore has 
been excluded. If the regulating body is empowered to 
require adequate service, it could require the enlarge- 
ment of terminals, if that action were necessary in the 
public interest, and could require that terminals be 
opened to traffic in so far as is reasonably and properly 
in the interests of the commerce of the locality. Where 
this power was exercised, the regulating tribunal would, 
as a matter of course, determine the reasonable compen- 
sation to be paid to the owning carrier for the use of its 
property by the carriers or traffic so using that property. 

8. Limitations within which common-carrier facilities 
and services may be furnished by shippers or receivers of 
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freight. The carrier may provide facilities by owner- 
ship, lease, or hire. If they are leased or hired on rea- 
sonable terms from those who are not shippers or re- 
ceivers of freight, no public interest is affected by tbe 
arrangement. If the regulating body has power to re- 
quire an adequate service, it could determine what con- 
stitute proper facilities and the extent to which and the 
instances in which they shall be provided by the carrier. 
If the regulating body has power to require the most 
efficient utilization of equipment, it can determine the in- 
stances in which, and the extent to which, special equip- 
ment or facilities may properly be demanded of the car- 
riers. 

Transportation service and adequate service are de- 
manded by the welfare, the industry, the commerce, and 
the social life of the whole people. Securing that class of 
service is more important than is the question of whether 
it shall be furnished at a slightly higher or a slightly 
lower charge. An adequate service can not be provided 
except from adequate revenues, and as a result of ade- 
quate expenditures for maintenance, improvement and 
expansion. Private capital can not be induced to invest 
in railroad securities unless it can be reasonably assured 
of the security of the investment and an appropriate re- 
turn thereon. It necessarily follows that the patrons of 
the transportation companies must pay rates that will 
yield revenues sufficient to justify rendering the quantity 
and character of service demanded. The charges should 
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not be higher than those that will yield proper compen- 
sation for the service performed and appropriate return 
upon the property devoted to the public use. If through 
enlightened, broadened, and wise regulation that proper 
balance between revenues, on the one hand, and returns 
to capital and expenditures in operation, maintenance, 
and improvement, on the other [238] hand, can be estab- 
lished, the public will be well served at reasonable 
charges, the employees of the transportation companies 
will be adequately compensated for their work, and the 
shippers and receivers will secure, at reasonable rates, an 
adequate service. It would seem to follow necessarily 
that the securities of the corporations would become 
stabilized, and that when it becomes necessary to utter 
additional securities under governmental supervision, 
capital seeking investment would, readily respond to the 
call. 

Commissioner Woolley did not agree with the other 
members of the commission, and I shall now read his 
memorandum. 

Senator Pomebene. May I ask for my information — 
I was not here when you started, Mr. Commissioner — 
do these views which you present represent the views of 
the other members of the Interstate Commerce Commis- 
sion? 

Commissioner Clabk. They represent the views of the 
other members of the Interstate Commerce Commission 
with the exception of Commissioner Woolley, and I call 
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attention right there, Senator, to the fact that this mem- 
orandum was agreed to by the commission in conference 
in its present form on the 21st of December. 

Mr. Woolley says : 

"If the railroads under Federal control are to be 
turned back to their owners, then I subscribe to the 
memorandum submitted by my colleagues, except 
wherein it says, 'considering and weighing as best we 
can all of the arguments for and against different plans, 
we are led to the conviction that with the adoption of 
appropriate provisions and safeguards for regulation 
under private ownership, it would not be wise or best at 
this time to assume Government ownership or operation 
of the railways of the country,' with the following two 
additional recommendations : 

" (1) With power to supervise the issuance of railroad 
securities, to prescribe service regulations, and to fix the 
minimum as well as the maximum transportation rates 
vested in the Interstate Commerce Commission, the com- 
mission should also be made the tribunal to which car- 
riers and employees, organized and unorganized, would 
appeal for adjustment of any differences arising between 
them ; also, it should have authority to investigate from 
time to time the living conditions of railroad workers, to 
insure regularity of employment, and to fix a minimum 
wage. Congress should require the carriers, possibly by 
amending section 10 of the Clayton Antitrust Act, to 
make all purchases of materials, supplies, etc., through 
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competitive bids in the open market, and their corre- 
spondence and other documents bearing on transactions 
of this nature should be subject to inspection by repre- 
sentatives of the Interstate Commerce Commission. This 
body would then be in a position to act on full informa- 
tion in prescribing reasonable rates, in seeing that there 
is a fair return on capital invested, and in adjusting labor 
disputes; labor itself would know that its rights were 
being protected even in cases where its demands might 
not be approved by the commission. If some such plan 
is not adopted by Congress, clerks and unorganized labor 
generally, having no effective means of protecting their 
lights, will inevitably be the first to suffer upon the least 
shrinkage of income after return of the roads to private 
control. 

" (2) The carriers should be required to set aside fixed 
portions of their gross annual incomes for depreciation, 
the percentage to be determined in each case by the In- 
terstate Commerce Commission. This would insure uni- 
formity of method in caring for the properties, and pub- 
lication of the percentage prescribed in each instance 
would safeguard the interests of the purchasers of their 
securities. Chairman Daniels and I are practically in 
accord on this point. 

"I believe the period of Federal control should be ex- 
tended, as recommended by Director General McAdoo, 
for a number of reasons, some of which are : 

" (1) With the Government borrowing more than $20,- 
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000,000,000 in a period of two years and with railroad 
securities, largely speaking, depressed or in a measure 
discredited, I fail to see where the money is coming from 
to insure to the United States an efficient and articulate 
growing transportation system, vitally necessary in the 
great period of reconstruction just beginning, if the 
roads are to [239] be returned to their owners for opera- 
tion. In spite of the clamor from several quarters against 
further Federal control, the fact remains that following 
the statement of the Director General that the roads may 
be given back at an early date, if the period of Federal 
control is not lengthened, there came shrinkages in mar- 
ket quotations of many railroad stocks, in some instances 
as much as 20 per cent. 

"(2) Some of our great railroad systems have credit 
sufficient to raise in the open market the new money 
which will necessarily be required from time to time 
for the development of their properties. For instance, 
the Pennsylvania, the Burlington, or the Santa Fe may 
find it possible to float bonds or notes, but I think it will 
not be seriously contended that a majority of the rail- 
roads now under Federal control could do likewise. 
Especially would they find it difficult if so-called 'broker 
management' should be definitely removed, as is in ef- 
fect recommended by a majority of the commission. It 
is hardly possible that our great financial houses would 
under the circumstances be willing or able longer to 
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market large issues of railroad stocks in order to secure 
additional funds. 

"(3) A real danger spot is the so-called 'Weak Sis- 
ters. ' That many not already bankrupt might be thrown 
into the hands of receivers almost immediately upon re- 
turn to private control is hardly debatable; that most 
of them are indispensable links in our national trans- 
portation system and should be improved and developed 
is generally admitted. The Government is the only pos- 
sible source of financial help for this class of roads. 

"(4) Our public utilities, with approximately $260,- 
000,000 of bonds maturing in the next six months, have 
been under a heavy strain for some time. If the financial 
waters should be seriously disturbed through the forcing 
of the weak members of the present Federal control 
group into bankruptcy many of these utilities would find 
it difficult to weather the storm. 

"(5) Probably for the first time in our history all 
classes of railroad labor have received under Federal 
control at least reasonable compensation. The rights 
of union and nonunion workers have been alike consid- 
ered, with the result that ample living wages have been 
granted. These workers demand that the recent in- 
creases be not withdrawn or reduced. Certain adjust- 
ments, with a view to establishing proper relationships 
of wages for given classes of employment, may be neces- 
sary, but, generally speaking, I think the workers in so 
demanding have a strong case. 
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" (6) Though the present freight rate structure is un- 
doubtedly the best that could have been devised under 
competitive conditions and the act to regulate commerce, 
long and ably administered by the Interstate Commerce 
Commission, I am firmly of the opinion that there is 
urgent need of a new system of rate making, and I see no 
hope of its being achieved except under Federal control 
or with the Government owning the railroads. The so- 
called rate blankets, grouping of communities, basing 
points, etc., outgrowth of competitive conditions in my 
humble opinion make for favoritism and are highly un- 
economic. In a word, the freight rate has been fre- 
quently used as a sort of protective tariff by means of 
which favored cities or communities have prospered at 
the expense of others. The freight rate should be made, 
under proper classification, on the basis of a terminal 
charge plus straight mileage. We are coming to it some 
day, because it is the only just and logical plan, and I 
think the sooner it is perfected and adopted the better. 

" (7) I am aware that our year's trial of Federal con- 
trol has not been an unqualified success ; but to my mind 
the good accomplished far outweighs the shortcomings 
and is a promise of better things for the future. 

"(8) The proposal to return the railroads to private 
control, though widely discussed by railroad men, finan- 
ciers, and shippers has not yet, so far as I am aware, 
been productive of any concrete plan which would carry 
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the undertaking safely over the breakers obviously- 
ahead. ' ' 

Now, Mr. Chairman, with regard to this expression of 
Commissioner Woolley, I want to say that the majority of 
the commission did not incorporate into the memo- 
randum which I have read any specific expressions in 
regard to legislation or governmental policy affecting the 
question of wages and conditions of employment of the 
employees. 

The suggestion, as made by Commissioner Woolley, 
is that these questions should be brought to the Interstate 
Commerce Commission. The policy of the Federal Gov- 
ernment since 1898 has been reflected [240] in the Erd- 
man arbitration law, superseded by the so-called New- 
lands Act, and under both of those acts the Government 
has provided, apparently in the largest possible measure, 
means for mediation, conciliation, and arbitration at the 
expense of the Government, and we of the majority did not 
think there was justification for our suggesting that the 
effort along those same lines should be taken out of the 
hands of those in whom Congress has reposed it and be 
placed in our hands because we were not able to suggest 
any cogent reasons why we should be any more successful 
at efforts of conciliation, mediation, and arbitration than 
others who have handled and are handling those ques- 
tions, and apparently that is as far as the efforts of the 
Government can go in that direction, unless the Govern- 
ment is going to adopt a more repressive policy. 
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We did not include in the majority memorandum any 
reference to the question of reserves or charges for de- 
preciation, for the reason that we can not see that there 
is any occasion for any further legislation on that sub- 
ject. The commission now has power to require the car- 
riers to set up depreciation. It has exercised that au- 
thority only to the extent of requiring a charge for de- 
preciation on rolling stock. It is a very complicated ques- 
tion, as to just what is the proper charge for deprecia- 
tion. It seems obvious that any uniform charge for de- 
preciation must have in it some element of arbitrary de- 
termination, because the conditions are not exactly the 
same on any two railroads. The question of the life of 
two locomotives, exactly alike, at the same day, brand 
new, one placed on one road and the other on another 
is entirely different. It depends very largely on the de- 
grees of skill, intelligence, and care that are exercised 
and the way in which those locomotives are used, cared 
for, and maintained. Again, the actual depreciation of 
the property of a carrier, especially rolling stock and 
property that is continually in use, as well as the depre- 
ciation of roadway and structures, varies from year to 
year, depending upon the character of the weather. An 
extremely hard winter is very much more wearing upon 
tracks and upon rolling stock than is a mild, open winter, 
and for these reasons the majority of the commission did 
not incorporate anything on that point. 

Senator Kellogg. You already have the power. 
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Commissioner Clark. We have the power, and have 
exercised it to the extent that I have stated, and we have 
directed the beginning of a further investigation of that 
subject, because in the wholly unexpected condition grow- 
ing out of the taking over of these railroads by the Gov- 
ernment, and the necessity for insuring compensation 
in accordance with the terms of the Federal-control act, 
there has been shown more plainly than ever before, as a 
practical measure, the importance of charges for depre- 
ciation, because it is obvious that you can not get at the 
true railroad operating income without some considera- 
tion and allowance for depreciation. But the importance 
of that as a practical matter never emphasized itself as 
it has in connection with the unprecedented events of the 
last year. 

Senator Cummins. You have the power now to estab- 
lish a uniform rule for depreciation and allowance to be 
made for that item, have you not? 

Commissioner Clark. I think so ; yes, sir. And it is a 
question — well, as I say, we have already directed a very 
careful inquiry into it, [241] and are going into it and 
through with it. I do not mean it will be done within a 
short time, but we will go through and endeavor to, as 
far as possible, do that, and with a minimum of arbitrary 
allowance endeavor to bring about a complete system of 
depreciation charges as nearly uniform and as proper as 
they can be made. 

Senator Cummins. So Mr. Woolley's suggestion upon 
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that point is rather a comment upon the work of the com- 
mission than a recommendation for further legislation. 

Commissioner Claek. We do not see the occasion for 
any legislation. If there is any fault, it is of the com- 
mission. 

Now, I will only comment upon one other point in Mr. 
Woolley's paper, and that is his suggestion for an en- 
tirely new system of rate making, and the views he ex- 
presses with regard to the system now more or less in 
vogue — and which has been in vogue for a great many 
years — of grouping places under a common rate. That 
system obtains mainly with regard to the transportation 
of natural products, such as coal and lumber, and I think 
I can illustrate my thought on it best by the simplest 
kind of an illustration. 

There is a substantial area underlaid with coal. Mines 
are opened at various points. They all seek the largest 
consuming markets within their reach, and, in order to 
avoid unnecessary competition between the carriers that 
serve those fields and those markets, and in order to give 
the purchasers in those markets an equality of oppor- 
tunity to purchase of any mine in that field, and the 
miners or operators in that field an equal opportunity to 
sell in competing markets, the rates from all of the mines 
in a given group are made the same. Now, my simple 
illustration is this: If you take two mines seeking a 
common large consuming market, and depending upon 
that market for their ability to operate their mines, if 
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the reasonable rate from the nearest mine is 80 cents 
and the reasonable rate from the more distant mine is 
$1, the group rate would be, normally, 90 cents. Now, if 
you displace that 90-cent rate with rates of 80 cents and a 
dollar, respectively, from those two mines, it seems to be 
morally certain that the purchasers in that market will 
not get any coal from the mine which has the 80-cent rate 
except at a price as high as it can make and still retain 
a shade of advantage over the mine which has to pay the 
dollar rate, so that the mine operators of the mine which 
is a little more distant would be put at a relative disad- 
vantage and the purchasers would not, as I see it, gain 
any advantage in the price of coal which they would have 
to purchase. 

Senator Kellogg. May I, right there, Mr. Commis- 
sioner, ask a question? 

Commissioner Claek. Yes. 

Senator Kellogg. Take another illustration: I sup- 
pose the Mississippi Valley, or certainly including the 
State of Ohio, to the Rocky Mountains, is the great grain 
and food producing country. A mileage rate to the sea- 
board on food products would certainly not be in the in- 
terest of the great masses of the people along the sea- 
board, or the people in the interior. 

Commissioner Claek. I should not think so, and I 
should think if you project a railroad out into a grain- 
growing belt, where they must depend upon grain for 
any product, and progressively increase that rate on a 
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strictly mileage basis, you eventually get to a point where 
[242] they can not grow any grain because the price of 
grain is fixed primarily at Liverpool, and — 

Senator Kellogg. It is governed a great deal by the 
surplus in the foreign markets, is it not? 

Commissioner Clark. Yes, by the surplus in the for- 
eign markets, and the price in New York is made with 
reference to that, and the freight rates are taken into 
consideration. 

Senator Cummins. But would not that entirely depend 
on the extent of the demand? 

Commissioner Clark. Yes — 

Senator Cummins. And if the demand was sufficient to 
require the distant regions to send in their supply, they 
would still be able to market it at a higher price. But 
that, as you suggested before, would fix the value of the 
grain in the entire market, because those that could get 
it there more cheaply would, of course, take advantage 
of the cost of transportation from the more distant re- 
gions. 

The Chairman. Would not that necessarily lead to the 
thought that you have expressed here, about allowing 
the roads, under certain regulations, to merge? Take, 
for instance, your illustration about the grain and coal 
supplies, if, in a certain undeveloped territory there was 
an independent railroad organization which led up to 
and connected with a larger and stronger road that can 
take a greater tonnage, how would you adjust that rate 
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on the small road, or, we may say, the weaker road, lying 
almost entirely in a sparsely inhabited territory, so as to 
produce a competitive rate, and in order to enable the 
growers or producers in that territory to compete in the 
markets, to which you referred? To apply your sugges- 
tion that the rate that would be applied within a given 
territory would have to be uniform and a blanket rate, 
how could that small road live on the rate that the larger 
road, going through an extensive traffic-producing terri- 
tory, gets ? 

Commissioner Clark. Ordinarily, Senator, it can not. 

The Chairman. Precisely. 

Commissioner Clark. And that is one reason why we 
think the public interest would be served by allowing the 
large road to take in that small road, and then the traffic 
which it originates tends to swell the traffic over the 
mileage of the big road ; it is merged into the property, 
and what is lost temporarily — and which it, standing 
alone, could not carry — by merging it into the operations 
of the big company, becomes scarcely discernible. 

The Chairman. In other words, the excess earnings 
that the longer road might make through the stand- 
ardized or developed country by taking in the smaller 
road and merging it, would be allowed to compensate for 
such losses as might be sustained by the smaller road in 
going through this, what we might call, poorer territory. 

Commissioner Clark. Yes, sir ; and it has been my ex- 
perience, through many years, that where there has been 
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a small, independent road on the verge of bankruptcy, 
unable to properly serve the territory which was de- 
pendent on it, and it has been absorbed by one of the 
large, strong systems, it has been improved; the condi- 
tions of the employees have been improved, their pay has 
been increased, and the hours of work have been bettered, 
and the service rendered to the community has been 
greatly improved. 

[243] Now, giving full significance to the idea which 
has underlaid the legislation heretofore, that it is unwise 
to permit any suppression of competition, it seems to me, 
and to the majority of my colleagues, that no possible 
public harm can come from those absorptions of such 
lines so long as the Government holds its regulating hand 
upon the charges which the company may make to its 
patrons. 

The Chairman. And so your proposal to operate these 
roads under a properly regulated control system neces- 
sarily, in the main, would eliminate competition and 
would decide what was the proper compensation for the 
service rendered? 

Commissioner Clark. That is our idea exactly, and it 
is a great deal easier to regulate one large, well-organ- 
ized corporation than it is to regulate half a dozen poorly 
financed and poorly organized corporations that do not 
care how they go into bankruptcy, whether this way or 
that [indicating]. 

Senator Gore. Is it not your thought that under cer- 
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tain regulations the Government should encourage these 
mergers? 

Commissioner Clabk. Yes, sir. 

Senator Gobe. I was not here when you began, but it is 
my understanding that you think that the Clayton Act 
should be extended, so as to permit mergers under the 
jurisdiction of the Interstate Commerce Commission? 

Commissioner Clabk. Yes, sir ; our idea is that sound 
public policy would permit the consolidation of lines, 
even though they are, in some degree, competitive, or 
there is a possibility of competition between them, when- 
ever that consolidation is approved by the proper Fed- 
eral authority to which that power has been delegated, 
after a full investigation and public hearings. 

Senator Gobe. The interstate-commerce act prohibits 
pooling. Do you not think that act should be modified, so 
that the roads which do not merge or consolidate may be 
permitted to enter into reasonable pooling arrange- 
ments. 

Commissioner Clabk. What I have said would go to 
that proposition also. 

Senator Gobe. The present law prohibits free routing. 
Do you not think, under a comprehensive system of regu- 
lation, that you should permit the carriers the privilege 
of free routing? 

Commissioner Clabk. I think the present law invites 
uneconomic routing and routes. This would be largely 
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eliminated by some of the consolidations to which I have 
referred. 

Senator Gore. Does not the privilege on the part of the 
shipper to route freight give the individuals the power to 
congest or divert or, really, to regulate the transporta- 
tion of the country, without any reference to its econom- 
ical administration? 

Commissioner Clark. Yes; it fixes their will in the 
matter as the controlling rule, and irrespective of what 
may be the actual conditions at the time, and irrespective 
of how much economy might be attained, or how much 
expedition might be secured by some other routing. 

Senator Gore. Did you ever consider the desirability 
of the Government purchasing the rights-of-way of the 
railroads, permitting the tracks, crossties, equipment, 
rolling stock, and everything of that sort to belong to the 
railroads, but for the Government to buy the [244] rights- 
of-way, and thereby to stop the continued increase of the 
so-called "unearned increment"; to fix that at the pres- 
ent stage, whatever it may be ? 

Commissioner Clark. No; we have never considered 
that, Senator. 

Senator Gore. I wish you would run that through your 
mind sometime. 

Commissioner Clark. I certainly will. 

Senator Underwood. Mr. Commissioner, on this ques- 
tion of competition, I take it, from your recommenda- 
tions, that the commission has reached the conclusion 
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that where there is proper regulation, there is no neces- 
sity for competition? 

Commissioner Clark. Yes, sir. 

Senator Underwood. That the two do not go hand in 
hand, but that they are rather in conflict with each other ; 
and that if you have no regulation, you should have com- 
petition? 

Commissioner Clark. Undoubtedly. 

Senator Underwood. But if you have proper regula- 
tion, there is no necessity for competition? 

Commissioner Clark. Yes. 

Senator Underwood. Now, taking that as the basis; 
we have rate regulation now, which probably ought to be 
amplified; but we have no uniform or extended system 
of regulation of service and facilities ; that is correct, is 
it not? 

Commissioner Clark. That is correct. 

Senator Underwood. Now, if we should abolish the 
Sherman antitrust law and the antipooling law, it could 
be accomplished without affecting our system of regula- 
tion of rates ; but for facilities and service, there being 
no regulation, if we should allow the railroads to combine 
into one or more large corporations, would it not be nec- 
essary to provide for the regulation of facilities and 
service, before that were accomplished? 

Commissioner Clark. Oh, yes; and that is, I think, 

quite clearly stated 
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The Chairman (interposing). Do you not recommend 
that in your brochure? 

Commissioner Clark. Yes. 

Senator Underwood. I was not here at the time that 
was presented. Now, I want to ask you another ques- 
tion: There are two great difficulties that confront the 
Congress in passing legislation, and which confront the 
country in handling this question. One is the question 
of capitalization, and the other is the question of rates, 
is it not? Those are the basic questions that underlie all 
the others? 

Commissioner Clark. Well, I should add the question 
of "operating expenses" — more particularly that of 
wages. 

Senator Underwood. But the operating expense, of 
course, is based on rates. When you have the revenue, 
there is no trouble in taking care of the operating ex- 
penses, and it is an incident ; so that the basic proposi- 
tion in regard to operating expenses, which included the 
wages and all other questions, is really the question of 
rates. If the rate is sufficient the railroad can take care 
of the balance ; and, on the other hand, if the capitaliza- 
tion is based on watered stock or fictitious issues of se- 
curities, then there is a danger to the property which is 
unnecessary? 

[245] Commissioner Clark. Undoubtedly. 

Senator Underwood. So, I take it that the cardinal 
propositions that confront the Congress in passing legis- 
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lation are the regulation of the issuance of securities and 
the control of the system of rates. There are many other 
questions, but those are the basic questions. 

Commissioner Clark. Both of which we strongly rec- 
ommend. 

Senator Underwood. I am in accord with your recom- 
mendation about the issuance of securities, if we can do 
so, and as far as we can do so, and I want to ask if you 
have investigated the question as to how far we can pro- 
vide for the issuance of securities where the corporation 
is a State-organized corporation ; where it gets its power 
to issue securities from the State government, how far 
can the Federal Government invade that jurisdiction? 

Commissioner Clark. I think, Senator, that is con- 
trolled by the principle which has been so clearly an- 
nounced by the Supreme Court, that in matters which 
come within the jurisdiction of the Congress, under the 
commerce clause, in so far as the Congress has not seen 
fit to act, the State may act; but when the Congress 
speaks, the State action must give way. 

Senator Underwood. I think you are right about that 
in matters regulatory; I do not think there can be any 
question about that. But here is a fixed status. Has the 
Government of the United the power to scrap and put out 
of existence an organization created by the State, except 
through the taxing power f Of course, in the bank cases 
it has been decided that we could levy a 10 per cent, tax 
on State banks, and that the court would not determine 
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whether the tax was levied for revenue or for other pur- 
poses, and thereby destroy the State institution; but 
without the exercise of the taxing power for the purpose 
of destruction, what power has the Federal Government 
got to destroy a State institution? 

Senator Kellogg. May I make a suggestion here? 

Senator Underwood. I am asking the question for 
information and light, and not as a statement of con- 
clusion. 

Senator Kellogg. As I understand it, the issuance of 
stock is a corporate function which the State has granted 
to the corporation, and quite likely the Federal Govern- 
ment could not amend the charter so as to change the 
form of the stock or anything of that kind ; but the Fed- 
eral Government, in its regulatory power, may say, "You 
shall not issue under your State charter unless you 
comply with Federal regulations as to its being paid 
for," so as to prevent the overstocking of a corporation 
engaged in interstate commerce in which the United 
States is interested. That is a repressive regulation, not 
an amendment of the charter or a grant of power. Is not 
that your idea? 

Commissioner Clark. And the further thought that 
what we suggest — and which is as important as the fea- 
ture to which you have referred — is a supervision of the 
expenditure of the proceeds from these added securities. 

Senator Kellogg. Oh, I include that. 

Commissioner Clark. No railroad has, in my judg- 
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ment, ever been embarrassed financially if the proceeds 
from the sale of its stocks and bonds have been devoted 
to the development of the property. It is the diversion 
of the proceeds of these securities to other channels 
[246] that leaves the railroad with a burden of debt that 
it can not carry. Then, again, Senator Underwood, I 
suggest that, to my mind, this would be in no sense a de- 
struction of the creation of the State. I think it would be 
the salvation of many of them. 

Senator Underwood. Of course, it probably would. 

Commissioner Clark. I am not trying to discuss this 
as a technical question of law, but I have noted that when 
a railroad which has been built under a State charter, 
created by a State franchise, defaults on its bonds, the 
receivership is in a Federal court and not a State court. 

Senator Underwood. That is usually due to the fact 
that it is a foreign corporation. 

Commissioner Clark. Yes. 

Senator Underwood. And not due to any right under 
the commerce clause of the Federal Constitution. It is 
the mere fact that it is a foreign corporation in the State 
in which the legal procedure is commenced, and that car- 
ries it to the Federal court. 

Commissioner Clark. The Congress has said that cer- 
tain appliances shall be used by railroads engaged in in- 
terstate commerce, and that there shall be certain limita- 
tions upon the hours of service of the employees, and the 
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courts have uniformly held that those regulations pre- 
scribed by the Congress supersede all State law. 

Senator Underwood. I do not question that, Mr. Com- 
missioner, at all. In my judgment, there is no broader 
power in the Federal Constitution than the commerce 
clause. It is the broadest power of all the powers the 
Federal Government has, unless it be the power to make 
war, and the powers growing out of that. And as long 
as it is regulatory I can see beyond question that it goes 
to the entire borders of the country ; but when it comes 
to a question of prescribing the terms on which a State 
charter shall operate, or fixing the terms of the operation 
of a charter secured from one sovereign by another sov- 
ereign, I have some doubts about it. I am in thorough 
accord with the view that railroad securities should be 
controlled by the Government; I think it is absolutely 
necessary, if we are going on under private ownership; 
but I wanted to ask you if the commission had investi- 
gated the question as to how far we could go. Now, of 
course, I think it will be helpful in most cases, but the 
laws that we pass in Congress must be uniform ; it must 
reach to every railroad ; it must apply to every railroad. 
Now, while it might be a just law and very helpful to a 
number, it might be destructive to the last one. A law 
providing for the issuance of securities on account of the 
weakness or some other conditions in some of these cor- 
porations might destroy the corporation entirely ; and if 
it did, then it would raise the question as to whether or 
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not the Congress has the power, under the commerce 
clause of the Constitution, to pass legislation that is 
destructive of the rights under the State charter. Now, I 
wanted to ask you if the commission had reviewed this 
question from that standpoint. 

Commissioner Clark. No ; I do not think the commis- 
sion has; in fact, I know that the commission has not 
gone into it that deeply, as a purely legal question, Sen- 
ator. We have entertained no doubt of the power of the 
Congress to regulate these matters, especially in view 
of the fact that the capitalization of a railroad and its 
efforts [247] to carry the burden of debt that it has 
assumed, and to secure dividends upon its stocks, how- 
ever heavy the stock issue may be, have always had, nec- 
essarily, more or less effect upon the attempts of that 
railroad at least to fix charges upon the public. 

Senator Goee. Have you considered the advisability of 
Federal incorporation of all interstate carriers? 

Commissioner Clakk. We have talked of that, Senator 
Gore, but we have not undertaken to make this mem- 
orandum argumentative, nor have we suggested the exact 
terms of any bill. We realize that there are many angles 
to these various questions. 

Senator Gore. What I had in mind was that that 
might be the only way to arrive at control of these issues. 

Senator Underwood. I was going to ask about that. 

Senator Gore. Excuse me, Senator. 

Senator Underwood. Certainly. When you come down 

39 



CLARK ON INTERSTATE COMMERCE 

to the question of Federal incorporation, the Federal 
Government probably has the power to charter a Federal 
corporation for the purpose of carrying on interstate 
commerce. I do not think there is much question about 
that; but most of these corporations, if not all, now 
hold their charters from the States. If we conclude to 
pass a law providing Federal incorporation, the railroads 
now exercising the power held from the States, has the 
Federal Government any power to enforce the adoption 
of a Federal charter by the railroad and the surrender 
of its State charter? 

Commissioner Clark. I should be very sceptical about 
that. 

Senator Underwood. It seems to me it is a very doubt- 
ful proposition. On the other hand, it has been contended 
by some that we might condemn, through the right of 
eminent domain, the roads that are exercising State char- 
ters and in that way force the adoption of a Federal 
charter; but I want to ask you if the commission has 
investigated the question in any way as to whether the 
Congress has the right and power to pass a law that 
would require a corporation performing a public service, 
at present holding a charter from a State, under the 
power of eminent domain, to surrender that or to take 
away the exercise of the right of public service under a 
State charter and force it to accept a Federal charter? 

Commissioner Clark. No ; I have never heard it sug- 
gested that the power of the Congress would extend that 
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far, and I have never heard it suggested in our own dis- 
cussions of this matter that there was any occasion for 
such extreme action. We think that a proper and broad 
supervision of the issuance of these securities — bonds 
and stocks — and of the expenditure of the moneys de- 
rived therefrom, will be sufficient to avoid the things 
which we think ought to be avoided, and to which I have 
referred in this paper. 

Senator Underwood. You think under private owner- 
ship that is as far as it is necessary to go in this regula- 
tion of the issuance of securities and the control of the 
receipts of the corporation? 

Commissioner Claek. We do. 

Senator Underwood. Now, on the other hand, let me 
ask you this question : The basic principle on which these 
railroads can run and prosper is, of course, the receipts ; 
that is, the collections from freight and passenger traffic. 
Now, from the standpoint of the shipper, has the present 
system of allowing the railroads to initiate the rate, 
[248] and the commission to pass on each separate case, 
proved satisfactory to the shipping public? 

Commissioner Clark. I think it has been very satisfac- 
tory to some of them, and it is very unsatisfactory to 
others. With so many railroads exercising the power to 
initiate rates, and with the competition between them in 
full play, the power of the shipper with a large tonnage 
is very great; and it is to correct evils and difficulties 
that grow out of those facts that leads us here, and has 
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led us in our reports in previous years to recommend 
that we have the power to prescribe the minimum below 
which they may not go, as well as the maximum above 
which they may not go. 

Senator Underwood. Now, if the railroad were guaran- 
teed, by proper legislation, sufficient return from its 
freight and passenger rates to run the railroad — to take 
care of betterments, improvements, and repairs — and a 
reasonable return on its capital invested, would it not be 
better to give to the commission, or whatever central body 
the Congress may put it in the hands of, the entire power 
to initiate and make rates ? 

Commissioner Clark. I am not sure that it would not 
be even better than a limitation, or, rather, better than 
to leave them to initiate rates, with the limitations which 
I have suggested upon the powers of the commission. It 
necessarily follows that if you are going to adopt a policy 
such as you suggest — and, really, that is the sound public 
policy — you can not fix the rates with regard to the con- 
ditions and circumstances of an individual carrier, where 
there are two or more competing carriers for the same 
business and between the same points. Their physical 
conditions are not the same; the natural legitimate in- 
vestment in the two properties would not be the same, 
and their actual cost of doing the business would not be 
the same, and, therefore, a rate upon which one of them 
might, in its present condition, thrive and prosper, would 
be inadequate for the other; and, therefore, if you are 
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going to maintain both of those properties under the 
public policy which contemplates that they shall be 
operated as public servants and properly serve the public 
that depends upon them respectively, you must take into 
consideration the conditions of both of them. There 
must be something in the way of an averaging of those 
conditions in determining the reasonable rate. 

Senator Poindexter. Why could they not be required, 
under the power of the Congress, to regulate interstate 
commerce, to pool their earnings, and divide them? 

Commissioner Clark. Senator, that would be a part of 
and covered by the suggestion which we have made here 
of the revision of the limitations upon the competitive 
activities of the carriers. Our suggestion is that not only 
ought there to be opportunity to absorb into the larger 
systems the poor and weak railroads that are unable to 
furnish the right kind of service, and unable to further 
finance themselves, but that there should be a wiping out 
of the limitations upon the consolidation or unification 
of the carriers' competitive facilities and lines, to such 
extent as may be approved by the designated Federal 
authority after full investigation and public hearing, so 
that everybody may know what the proposition is; so 
that everybody may know what is said in support of it; 
so that everybody [249] may know what objections, if 
any, are advanced ; and a report of that tribunal or au- 
thority, whatever it was, on the subject would state to 
the public what ought to be done, and why it ought to be 
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done, and there would be no public interest injured, that 
we can see. 

Senator Poindexter. That would remove the difficulty 
you have just mentioned, of having to make the rate for 
both lines, so that the more expensive one should earn a 
dividend? 

Commissioner Clark. Well, I did not go so far as to 
suggest that the more expensive one should earn divi- 
dends, because there are some of them that never can 
earn dividends on their present capital under any rate 
that would be considered. 

Senator Poindexter. What is your solution of the 
problem you have just mentioned, where the rate would 
be profitable to one road and not profitable to the other? 

Commissioner Clark. A rate that would give them a 
reasonable return on the property that they devote to 
the public service. 

Senator Underwood. If you had the power to fix the 
rate — not a rate that would be reasonable so far as the 
specific charge on a ton of pig iron or a basket of feathers 
is concerned, but a reasonable rate that would yield a fair 
return on the investment in the property actually de- 
voted to the public service — the commission would dis- 
criminate as to how much of that capital investment was 
ficititious and how much of it was real ? 

Commissioner Clark. Yes. 

Senator Underwood. And you have that power now? 

Commissioner Clark. Yes. 
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Senator Underwood. Now, if the Congress should give 
the commission the power to initiate the rate on the 
basis of a reasonable return to the railroad, in those cases 
where it was a question of through rates and competitive 
rates you could establish the rates on the same basis, but 
as to those rates that were not competitive you could 
allow a sufficient return in order to meet the financial 
obligations of the property. Could not that be done ! 

Commissioner Clark. I think so; yes, sir; and that 
leads me, Mr. Chairman, to offer right here a statement 
that I had made up in our Bureau of Statistics from the 
official reports of the carriers to the commission. 

Senator Kellogg. Have you any extra copies of that? 

Commissioner Claek. Yes; I have three copies alto- 
gether, Senator. 

Senator Undebwood. I would like to have you put one 
of them in the record. 

Commissioner Claek. Yes; I intended to put this in 
the record. There has been a great deal said, especially 
since 1910, when the railroads may be said to have first 
begun to press the commission for general increases in 
their rates, about the "credit of the railroads," and a 
great many newspapers and magazine writers have di- 
lated upon the fact alleged by them that the credit of 
the railroads had been destroyed by niggardly regula- 
tion, and those statements have been aimed especially 
at the Interstate Commerce Commission. 

Now, as of some interest in that connection, I had these 
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figures drawn off from their annual reports to the com- 
mission for the years, beginning 1900 and ending with 
1916, the last year for which we had these figures avail- 
able. 

[250] This statement shows the miles of road, the 
amount of funded debt, the amount of stock outstand- 
ing, the amount of interest on the funded debt, the 
amount paid in dividends, the percentage of outstanding 
stock upon which dividends were paid, the average rate 
of dividends for the roads that did pay dividends, the 
operating revenues, the operating expenses, the taxes 
and the operating income, the surplus at the close of the 
year, the book cost of the property — that is, taking the 
carrier's book investment account at its face value, al- 
though, as we have commented in some of our reports, 
prior to 1907 there was no accurate guide whatever to 
the amount of money actually invested in the property, 
and, finally, the percentage of railway operating income 
to the book cost of the property, that book cost being 
what I have just suggested. 

Now, it was not until August 28, 1906, that the act 
which gave the commission power to fix a rate became 
effective, and I just want to point out a few of these 
figures as illustrative of what they show : 

In 1006 the funded debt of the steam roads of the 
United States — I will read in round numbers — was $7,- 
766,000,000; in 1916 it was $10,938,000,000. 
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In 1906 their outstanding stock amounted, at face 
value, to $6,803,000,000; in 1916, $8,743,000,000. 

In 1906 the interest on their funded debt was $322,- 
555,000; in 1916 it was $474,534,000. 

In 1906 they paid in dividends $272,795,000. In 1916 
they paid in dividends $342,109,000. 

In 1906, 66.5 per cent, of the outstanding stock paid 
dividends. In 1916, 60.38 per cent, paid dividends. 

Senator Pomerene. What were those figures, again? 

Commissioner Clark. In 1906, 66.5 per cent, of the 
outstanding stock dividends. In 1916, 60.38 per cent. 
paid dividends. There was a smaller percentage of out- 
standing stock on which dividends were paid in 1916 
than in 1906. 

Senator Pomerene. And in 1906 was what? 

Commissioner Clark. Sixty-six and one-half per cent. 
The average rate of dividend for the roads paying divi- 
dends in 1906 was 6.03 per cent. In 1916 it was 6.48 per 
cent. 

In 1906 the operating revenue was $2,325,000,000. In 
1916 it was $3,472,000,000. 

The operating expenses in 1906 were $1,536,000,000, 
and in 1916 $2,277,000,000. 

The operating income in 1906 was $714,000,000, and in 
1916 it was $1,043,000,000. 

Now, I call especial attention to these figures : The sur- 
plus at the close of the year — and that, you under- 
stand, is what is left after interest charges have been 
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met and whatever dividends were declared have been 
paid — the aggregate surplus at the close of the year in 
1906 was $636,000,000, and at the close of 1916 it was $1,- 
935,000,000. 

The book cost of the property, as shown by the car- 
riers' books, was $12,420,000,000 in 1906, and $17,684,- 
000,000 in 1916. 

Senator Poindexter. What was the increase in mileage 
in that period 1 ? 

Commissioner Clark. The mileage in 1906 was 224,- 
363, and in 1916 it was 254,251— an increase of 30,000 
miles. 

[251] Senator McLean. You have taken just two 
years. Those details would vary greatly in comparing 
other years, I suppose? 

Commissioner Clabk. They show, the figures which I 
have read, a practically uniform increase; that is, a 
progressive increase. I will not say "uniform," but a 
"progressive" increase of these several items. The av- 
erage rate of dividend has fluctuated between 6.03 per 
cent, and 8.07 per cent. 

Senator Underwood. In other words, you think those 
figures — and they apparently do — point to the fact that 
the investor in railroad securities need not be appre- 
hensive of Government regulation, so far as his security 
is concerned? 

Commissioner Clark. They point to the fact, Senator 
—and, as I stated before, they are their own figures; 
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they are not ours, except as we have taken them from 
their reports — that, in the aggregate, their increase in 
revenue has kept pace with all increased investment, and 
the operating income has increased more than the in- 
crease in the number of miles; and the surplus has in- 
creased marvelously. That surplus must have been 
earned. 

Senator Underwood. Unquestionably; and it is ap- 
parent from these figures, as a whole, that the condition 
of railroad securities has improved, rather than depreci- 
ated, under Government regulation, because the surplus 
at the close of the year, in proportion to the mileage, is 
very much greater now than it was in 1906? 

Commissioner Clark. If you will pardon the interrup- 
tion, that is why we do not understand the continued re- 
iteration of the statement that the credit of the railroads 
has been destroyed by the process of regulation. 

Senator Gore. Mr. Commissioner, is not this another 
significant fact to be taken into consideration in that 
connection : That the tendency of the rate of interest has 
been generally upward, and the consequence is that while 
bonds of all sorts have tended to fall off in value, rail- 
road bonds have stood up as well, under that tendency, 
as bonds of other descriptions, which shows that this 
tendency is due to general causes, and is not related to 
railroad securities alone? 

Commissioner Clark. I think, Senator, it was very 
abundantly shown in connection with what we call "the 
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15 per cent, case," that taking the market quotations 
and the market prices as indicative, there had been no 
more impairment of the values of Government securities 
than of industrials or other public securities. 

Senator Gore. You mean "railroad" securities. 

Commissioner Clabk. Yes. 

Senator Gobe. You said "Government" securities. 

Commissioner Clabk. Yes. I meant "railroad" se- 
curities. 

Senator Gobe. That tedency has been due to general 
causes? 

Commissioner Clabk. Yes. 

Senator Undebwood. If the Congress were to adopt 
the policy of rate regulation, and should authorize the 
commission to prescribe the rate, of course, subject to an 
appeal to the courts, as they have now, but to initiate the 
rate instead of the railroad company initiating the rate, 
on the basis that the railroad company, as a whole — 
not in detail but as a whole — should have a reasonable 
return on its invested capital, as well as an amount 
necessary to run the road, would not that have a tendency 
to stabilize railroad securities, rather than otherwise? 

[252] Commissioner Clabk. I should think it would 
completely stabilize them. It would be more than a 
tendency. 

Senator Undebwood. And it would do away with the 
difficulty of the railroad marketing its securities, where it 
had a good property, and would go hand in hand with the 

50 



CLARK ON INTERSTATE COMMERCE 

efforts of the Government to regulate the issuance of 
railroad securities, would it not? 

Commissioner Clark. I think it would. 

Senator Underwood. Now, on the other hand, would 
not that system be very much better for the shipping 
public? Would it not be a better system for the business 
man who is interested in shipping his freight under the 
present system? 

Commissioner Clabk. I think so, and I think it would 
tend to quiet a great many apprehensions that the ship- 
ping public now has. There is more or less suspicion in 
the minds of men as to why a railroad does a certain 
thing, and there is more or less scepticism as to the ac- 
curacy of the representations that are made in support 
of it. If the policy which you suggest were adopted by 
the Government, and the administration of it committed 
to the commission, the commission would have the re- 
sponsibility of determining what was a reasonable level 
of rates, and, having done that, the public as well as the 
railroads, in my judgment, would accept it ; and many of 
these questions that are now brought up in the form of 
complaints, and which cause endless instances of litiga- 
tion, would never arise, because the determination would 
have been made in advance and there would be no fur- 
ther controversy at all. 

Senator Underwood. Now, let me ask you this : Where 
a railroad initiates a rate that is not satisfactory to the 
shipper, and the shipper is required to appear to the 
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Interstate Commerce Commission for relief, through 
what period of time does a case of that kind usually 
drag? 

Commissioner Clark. That depends altogether upon 
the number of rates involved, and the number of com- 
modities, and the extent of the territory over which they 
apply. Some of them, simple in their nature, are dis- 
posed of promptly; but where there is a large volume, 
or a large number of rates, and wide territory affected, it 
takes longer; as, for example, a proposal for a general 
increase in rates upon a percentage basis, or some other 
uniform method, raises a great many protests, the in- 
terests of a great many people are involved, and that 
takes substantially longer. In some proceedings it has 
taken a year to investigate. 

Senator Underwood. Where it is a large shipper, with 
large interests involved, there is not so much difficulty 
in his pursuing his contention to an ultimate conclusion 
before the commission, and ultimately before the courts ; 
but if it is a small shipper, with a small amount involved, 
he is practically under the present system, driven to 
accepting the rates initiated by the railroads, and can 
not pursue his appeal ? Is not that so ? 

Commissioner Clark. No ; I do not think that is quite 
accurate, Senator. There are probably instances of that 
kind, but every town of importance, nowadays, has its 
chamber of commerce or board of trade or traffic associa- 
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tion, and they handle these things for the individual 
members. 

Senator Underwood. What I was leading up to was 
this — 

[253] Commissioner Clakk (interposing). And, if you 
will pardon me just a moment, there are a good many 
instances in which the State commissions are charged by 
the States with that duty — of prosecuting complaints of 
that kind before the Interstate Commerce Commission. 

Senator Underwood. What I am leading to is this — 
it is not a criticism of the Commission — 

Commissioner Clark. Oh, I undertand that. 

Senator Underwood. It is simply conditions to which 
I am referring; but I was leading in my mind to this, 
that if we charged the Interstate Commerce Commission 
with the authority and duty of establishing all rates on 
the basis I spoke of before would it not be more re- 
sponsive to the needs of the shippers? In other words, 
if there were complaint as to the injustice of a rate would 
not the complainant have a better opportunity to get re- 
lief than he would under the present system? 

Commissioner Clark. I think so, and I think he would 
have less occasion, after the system once got down to a 
smooth working basis, to complain of it, because all those 
things would be taken into consideration in determining 
the rates. 

Senator Underwood. Then I judge that, speaking for 
the commission, you think that if we can pass legislation 
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that will properly regulate the issuance of securities, and 
put the power to initiate rates and to establish rates on 
the railroads throughout the country in the hands of the 
commission — the absolute power — that, to a large extent, 
we would have relieved the evils and the troubles that 
have been complained of in the past? 

Commissioner Clark. I think you would want the su- 
pervision of physical operation, to which you referred a 
few moments ago. 

Senator Underwood. Of course, that goes with it, as I 
understand. 

Commissioner Clark. Yes ; I think that would go very, 
very far. 

Senator Watson. Mr. Commissioner, if I catch the 
purport of your recommendations, all the members of 
your commission, save Mr. Woolley, are against the five- 
year-extension asked for by the Director General? 

Commissioner Clark. Well, we are against it to the 
extent that we do not think it is a wise policy. 

Senator Watson. Precisely; and all the members of 
your commission, except possibly Mr. Woolley, are op- 
posed to Government ownership? 

Commissioner Clark. Yes, sir. That is — I do not want 
to be misunderstood on that score — one or more mem- 
bers of the commission, in their discussion of various 
things, have said that if such and such a thing which has 
been suggested by somebody, were to be adopted, they 
would be in favor of Government ownership. 
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Senator Watson. Oh, certainly. 

Commissioner Clark. But assuming governmental 
regulation, the commission is opposed to Government 
ownership. 

Senator Watson. And all the members of your com- 
mission, with the possible exception of Mr. Woolley, 
deem it unwise to cast the railroads back into the hands 
of their owners without some legislation! 

Commissioner Clabk. Unqualifiedly. 

[254] Senator Watson. And all the members of your 
commission, with the possible exception of Mr. Woolley, 
believe in private ownership, private management, and 
broadened governmental control? 

Commissioner Clabk. Yes, sir. 

The Chairman. May I ask a question right there? 

Senator Watson. Certainly. 

The Chairman. Carrying out the plan suggested here, 
would it not be, to all intents and purposes, a unification 
of the entire railroad system of America? 

Commissioner Clark. Well, it would make possible 
that unification, in so far as it is necessitated by the in- 
terests of the public. 

The Chairman. That is the point I am getting at. It 
would be unification of the entire railroad system of the 
country under the control of whatever body the Congress 
might see fit to set up, having the power to say where a 
road should be built, and taking charge of the physical 
property in reference to the manner in which it should 

55 



CLARK ON INTERSTATE COMMERCE 

be operated, the use of terminals, and establishing uni- 
form service, regardless of whether the community were 
developed or undeveloped, and bringing about a condi- 
tion of unified service. 

Senator Watson. That is what I wanted to come to a 
little later on. Mr. Commissioner, as I understand the 
report of the commission, you are in favor of the elimina- 
tion of all competition; is that right? 

Commissioner Claek. Except the competition of serv- 
ice. 

Senator Watson. How do you distinguish between 
"competition of service" and other kinds of competition, 
if you would have the railroads operated as a unified 
whole? 

Commissioner Clabk. Our suggestion is not so com- 
plete a unification as exists at the present moment. Our 
suggestion is for the elimination of unnecessary and 
wasteful competition; and, speaking only illustratively, 
it has not been my thought at all that if the -commission 
were endowed with the power that is here suggested it 
exercise it to the extent, for example, of permitting a con- 
solidation or merger of the New York Central system 
and the Pennsylvania Railroad system; but there may 
be a good many small roads between them, connecting with 
one or the other of them, which it would be in the public 
interest to have one or the other of them absorb and make 
it a part of a big healthy member of society. 

Senator Kellogg. I do not understand that you believe 
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that all competition as to service between the great car- 
rier lines of this country should be eliminated'? 

Commissioner Clark. Not at all, Senator. 

Senator Watson. No. 

The Chairman. But you have suggested, Mr. Commis- 
sioner, that proper service should be enforced, regardless 
of competition? 

Commissioner Clark. Yes, sir. 

The Chairman. And the competition that would come 
would be in the way of a desire to render the public better 
service in order to prove their greater efficiency; but 
you would enforce proper service, regardless of compe- 
tition? 

Commissioner Clark. Yes. 

Senator Gore. Do you not think, Mr. Commissioner, 
that it would be better to merge, under the supervision 
of the Interstate Commerce Commission, all the railroads 
of the country into two or three national railroad sys- 
tems, covering the whole country? Would not [255] that 
be better than arbitrarily or artificially dividing the 
country into different regions — this regional proposi- 
tion? 

Commissioner Clark. I have never been able to quite 
see the beauties or the benefits of the so-called regional 
system, Senator. 

Senator Gore. Would not such a regional system be 
reversing the law of progress, and tend to disintegration 
rather than to integration? 
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Commissioner Clark. I think it would be a great deal 
better public policy, and that everybody would be better 
off and better served if the railroads were consolidated 
into a comparatively few large systems of road. 

Senator Gore. Any regional segregation of the coun- 
try, no matter how wise, would be artificial in its nature? 

Commissioner Clabk. Yes, sir. I would not have any 
difficulty, so far as I am concerned, in approving the 
extension, under one corporation, of a railroad from the 
Atlantic to the Pacific, if they wanted to do it. 

Senator Gore. If we had two or three systems extend- 
ing from the Atlantic to the Pacific, and from the Great 
Lakes to the Gulf, which would, of course, result in com- 
petition for service and give the traffic of the country a 
choice between them, that would be better than any ar- 
tificial subdivision, it seems to me. 

Commissioner Clark. I think that would be better. 

Senator Gore. Of course, with lateral arteries connect- 
ing in between, here and there. 

Commissioner Clark. Yes. 

Senator Gore. Have you considered at all the unifica- 
tion of the railway transportation of the country with the 
merchant marine? 

Commissioner Clark. No ; we have not. We have con- 
sidered the question of coordination of the rail systems 
with water systems serving our domestic traffic. 

Senator Gore. Senator Watson, continue the point you 
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had in mind, and then there are two or three questions 
I wish to ask later on. 

Senator Watson. I was just trying to get at the thing 
they recommend here. 

Senator Kellogg. Right on that point, I did not un- 
derstand that Commissioner Woolley recommended Gov- 
ernment ownership, or recommended turning back the 
roads without the opportunity for legislation. Did I mis- 
understand it? 

Commissioner Clabk. I do not think that I have said 
that he does. 

Senator Watson. No. 

Senator Kellogg. I inferred from Senator Watson's 
question 

Commissioner Clark (interposing). He said: "The 
members of your commission, with the possible exception 
of Commissioner Woolley." 

Senator Watson. Yes; and inasmuch as he did not 
make it clear, I did not care to fix his status definitely. 

Senator Cummins. Mr. Woolley makes his position 
rather clear in his own statement. 

Senator Watson. You do not, then, believe, Mr. Com- 
missioner, in paying a fixed dividend, as is now paid 
under the standard return to all railroads, regardless of 
the amount of traffic or the service rendered? 

[256] Commissioner Clakk. I do not think I quite 
catch the point of that question. 
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Senator Watson. We are now paying fixed dividends 
to stockholders? 

Commissioner Claek. No ; I do not think so. 

Senator Watson. Under the existing law? 

Commissioner Glabk. The Government has pledged 
itself to 

Senator Watson (interposing). A standard return? 

Commissioner Claek. It has pledged itself to pay to 
the carriers, as compensation for the use of their proper- 
ties during the period of Federal control, a sum 

Senator Watson (interposing). Equal to the standard 
return? 

Commissioner Claek. Equal to the railway operating 
income for the test period. 

Senator Watson. Precisely. 

Commissioner Claek. But it works out, as to a good 
many of these railroads, that that guaranteed standard 
return is a deficit. 

Senator Watson. Are you in favor of continuing that 
sort of operation or control? 

Commissioner Claek. Not after the period within 
which we can reasonably emerge from the present Fed- 
eral control. 

Senator Watson. Precisely. That is what I wanted to 
get at. If you were to eliminate all competition of every 
kind then you could not get a new railroad built in the 
country, could you? 

Commissioner Claek. Yes ; you could require the rail- 
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way that was serving that territory to build it. That is 
one of our propositions. 

Senator Watson. Suppose it is an undeveloped coun- 
try ; suppose it is a new country, with no railroads built 
down through it, would you compel, then, the nearest 
trunk line railroad to that territory to build a railroad 
off into it? 

Commissioner Clark. Yes. There are not what I 
would call large regions in the continental United States 
that are not near railroads already constructed. Now, a 
railroad having been given a right to build into what 
was previously an undeveloped territory ought not to be 
permitted, as a public servant, to build as far as its selfish 
desires or its competition with some other road dictates, 
and to stop there, regardless of the needs of that terri- 
tory; but the railroad, having been given a public fran- 
chise under which it goes in there, the Government should 
exercise its right to require it to develop the territory 
into which it has built. 

Senator Watson. And to build as many side lines as 
may be necessary for that purpose? 

Commissioner Clark. Yes. 

Senator Watson. That is what I wanted to find out — 
your idea about it. Now, is it or is it not true — I am quite 
sure that a good many of us believe it to be true — that 
before the railroads were taken over by the Government 
many of them were on the point of financial collapse; 
that they could not finance their betterments ; they could 
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not even make their renewals; they could not go into 
the market and borrow money ; is that true or not ? 

Commissioner Clark. As I have stated, the records for 
the three years included in the test period— that is, from 
June 30, 1914, to [257] June 30, 1917— show that as to 
quite a number of them they made a deficit instead of 
having an operating income. 

Senator Watson. Yes; that was true. And is it not 
true that, at least in part, that was due to the fact that 
unregulated securities were selling at a higher level in 
the market than regulated securities at that time? 

Commissioner Clark. I do not know as to that, Sen- 
ator. I would not have any opinion on it. I may say that 
I have never been able to accept, in my own mind, a very 
strong or direct connection between the selling price of 
securities on the New York Stock Exchange and the real 
worth of the securities or the property underlying them. 

Senator Watson. I am asking, only as a matter of 
fact 

Commissioner Clark (interposing). Yes; I under- 
stand. 

Senator Watson (continuing). Whether or not that 
was not true? 

Commissioner Clark. I do not know about that. 

Senator Watson. Has your commission considered 
the question of whether or not you favor one man at the 
head of the railroad transportation system of the coun- 
try, with a place in the Cabinet? 

62 



CLARK ON INTERSTATE COMMERCE 

Commissioner Clark. Yes ; we have talked on that. 

Senator Watson. May I ask what are your views about 
that? 

Commissioner Clark. Well, I do not think that is a 
desirable plan. 

Senator Watson. Why? 

Commissioner Clark. It was suggested the other day 
by the Director General that one man could make up his 
mind somewhat quicker than a commission 

Senator Watson (interposing). Yes; and that is the 
reason I am asking you the question. 

Commissioner Clark. And there is no doubt that if 
you have a man who has the capacity for making up his 
mind at all, he can make up his mind more quickly than 
can several men ; but we think that several minds study- 
ing a question, and with an effort to bring their originally 
conflicting views into harmony, and considering the views 
of each other, are much more calculated to reach the right 
result ; for the same reason that the Senate does not have 
one man as a Committee on Interstate Commerce, we 
think that it is undesirable to have one man to run all 
these railroads of the United States — the most tre- 
mendous industry in the United States, with the sole ex- 
ception of agriculture. 

Senator Watson. Precisely, and I entirely agree with 

you, so far as that is concerned. That is one of the 

things recommended, and I wanted your views on the 

subject. I am told, without knowing, that that is one of 
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the provisions contained in the recommendations recently 
formulated by the railroad men themselves. I do not 
know whether that is true or not, but I am told that, and 
that is why I wanted your views on it. 

Commissioner Clabk. Assuming that to be true, we 
would still disagree with it. 

Senator Watson. Now, you say in your statement that 
you are in favor of eliminating the twilight zone which 
seems to hover on the borderland between Federal and 
State jurisdiction. Will you be a little more specific 
about that, and tell us just what you mean and how that 
is to be done? 

[258] Commissioner Clark. Our suggestion is that it 
could probably be resolved by cooperation between the 
State and Federal authorities, if the Federal commission 
were authorized to so act and to utilize the services of the 
State commissions in appropriate instances and to an 
appropriate extent. Now, there are a great many of the 
activities of State commissions — and when I speak of the 
"activities," I mean many of the matters committed to 
their jurisdiction — which, of course, have no effect what- 
ever upon interstate commerce or its regulation. 

Senator Watson. Yes. 

Commissioner Clark. In the matter of rates there 
come instances of conflict if the State prescribes a lower 
scale of rates than the interstate rates ; and we have been 
called upon in a great many instances to exercise our 
power to remove alleged undue prejudice arising from 
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that, and in some instances we have had to exercise that 
power. Now, we are all learning out of the experience 
of these days and, we have rather an abiding faith that 
with a spirit of cooperation — not to delegate our power 
at all, or to redelegate that which has been delegated to 
us — if we could be authorized to cooperate with the State 
commissions, and in some of these matters to utilize the 
State commission's services it would build up a spirit of 
cooperation and a unity of work that would necessarily 
bring about a unity of purpose and eventually overcome 
most of these difficulties. It might not entirely do so, 
but we think it is well worth trying, and that it promises 
good results. We think that the same spirit is enter- 
tained by a great majority of the members of the State 
commissions, and we believe that they would enter cor- 
dially into a plan or effort of that sort. 

Senator Pomerene. May I ask just one question? Mr. 
Commissioner, you have made certain well-defined sug- 
gestions here to the committee, and through the com- 
mittee to the Congress, as to certain regulations and 
changes in regulations. I do not understand that your 
commission expected the Congress to take five years to 
consider them before acting upon them? 

Commissioner Clark. No; we had no such idea, Sen- 
ator, i ^ j 

Senator Poindexter. What is your view, Mr. Clark, 
about subcommissions, or a division of the Interstate 
Commerce Commission into a number of subordinate 
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bodies, subject, of course, to the control of the central 
body, distributed over the country in regions, or with 
respect to systems of railroad, so as to increase the abil- 
ity of the commission to deal with the vast problems that 
are under its jurisdiction? 

Commissioner Clabk. Why, Senator, I have found one 
particular difficulty in bringing my mind to favor that 
plan, and that is the practical impossibility of regioning 
the country in a way that would not separate carriers' 
lines, or what are natural traffic territories; but those 
difficulties are not insurmountable. The virtue, as I see 
it, of that plan would be to bring the members of the 
commission in the various regions more directly in con- 
tact with the people whose business they were really 
handling. Necessarily, the central body would have to 
exercise careful scrutiny of the decisions of the subordi- 
nate commissions in the regions in order to preserve that 
degree of uniformity which the Supreme Court and 
others have al-[ 259] ways recognized as the particular 
purpose of the act to regulate commerce. 

The Chairman. Mr. Commissioner, we would like to 
have you appear again to-morrow, because we have not 
quite completed the questions we wanted to ask you, and 
the hour for our recess having arrived, the committee will 
stand adjourned until to-morrow morning. 

(Whereupon, at 12 o'clock noon, the committee ad- 
journed to Wednesday, January 8, 1919, at 10 o'clock a. 
m.) 
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[261] WEDNESDAY, JANUAEY 8, 1919. 
United States Senate, 
Committee on Interstate Commerce, 

Washington, D. C. 
The committee met, pursuant to adjournment, in room 
410, Senate Office Building, at 10 a 'clock a. m., Senator 
Ellison D. Smith (Chairman) presiding. 

Statement of Me. Edgar E. Clark — Resumed. 
The Chairman. Mr. Clark, you may take the chair, 
and resume your statement. 

Commissioner Clark. I presented yesterday, Mr. 
Chairman, some figures which you have now had printed. 
I wanted to comment on those figures, simply to explain 
one rather abrupt increase, or decrease, as you may call 
it, in the amount of dividends. 

In 1912 the amount paid in dividends was, in round 
numbers, something over $400,000,000; and in 1911 it 
was $460,000,000. Now, in 1911, the Oregon Short Line 
Eailroad Co. declared a dividend of 68.68 per cent, on 
$100,000,000 of stock; and in 1912 they declared a divi- 
dend of 10 per cent. The Houston & Texas Central Rail- 
road Co. in 1911 declared a 20 per cent, dividend on $10,- 
000,000 of stock ; and in 1912 nothing. 

The Chicago, Milwaukee & Puget Sound Railway Qo. 
in 1911 declared a dividend of 5 per cent, on $100,000,000, 
and nothing in 1912. Those facts account for a very sub- 
stantial part of that $60,000,000 fluctuation. 
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Senator Pomerene. Was there any special reason for 
those differences in dividends there? 

Commissioner Clark. We are not advised as to that, 
Senator. We simply have the report of the action. 

Senator Pomerene. I see. 

Commissioner Clark. The decline in 1915 compared 
with 1914 is, we think, largely explained by the fact that 
the Union Pacific Railroad Co. in 1914 paid extra divi- 
dends amounting to $74,020,372. 

Senator Watson. Let me ask you a question brought 
out by the interrogation of Senator Pomerene. You say 
that if a Railroad com-[262]pany declared a good divi- 
dend one year and nothing the next year, you did not 
examine into the cause of that? You only took the fact? 

Commissioner Clark. We might have had some occa- 
sion, in an individual case, to inquire into it, but unless 
there was some special reason for it, we did not. 

Senator Watson. It was not the policy of the Commis- 
sion, then, to inquire into the payment of dividends? 

Commissioner Clark. No. 

Senator Watson. Whether large, small, or nothing? 

Commissioner Clark. No. The railroad companies, 
according to the judgment of their boards of directors, 
pass their dividends and utilize the funds for investment 
in property, sometimes. The commission has no powers 
to direct in any measure what the dividends shall be. 

Senator Watson. No. 

Commissioner Clark. And we simply take these figures 
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from their reports. All of these facts are stated in their 
annual reports to the commission. I do not know, Mr. 
Chairman, but what, before I resume comment on some 
features of the paper, I might present some figures 
which, as I said yesterday, I had had prepared, as re- 
sponsive to questions that were asked the Director Gen- 
eral, and as to which he did not have the information. 

We get informally each month from the president of 
the Railway Car Manufacturers ' Association a statement 
of the cars built and the orders for cars unfilled, and a 
comparison of those figures for the respective months of 
1918 with one-twelfth of the annual output of 1917 has 
been made, and I have had a compilation of those figures 
made by months, from January to November, inclusive. 

Senator Pomerene. Of 1917? 

Commissioner Clark. For 1918, compared with one- 
twelfth of the annual output of 1917. 

Senator Pomebene. I see. 

Commissioner Clark. The output of 1917, averaged by 
dividing the total by 12, shows an output of freight cars 
of 10,295 monthly. The output for 1918 was smallest in 
April, when it was 5,829 ; and it ran along at 6,000, 7,000, 
and 8,000 each month, except in March, when it was 
slightly over 10,000. 

The Chairman. What was the average for the months 
in 1918? 

Commissioner Clark. Seven thousand six hundred and 
seventy-seven was the average monthly output of freight 
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cars in 1918 for the 11 months, and the average for 1917 
was 10,295. The average monthly output of passenger 
cars in 1918, for the 11 months, was 74; and the average 
monthly output for the year 1917 was 135. I will file 
this statement. 

The Chairman. Yes ; let it go in. 

(The statement above referred to appears in full be- 
low, as follows:) 

[263] Equipment Statistics. 
[Compiled from figures submitted by Prof. E. F. Goss, President Kailway 

Car Manufacturers' Association.] 
Monthly output of cars during 1918 in comparison with monthly output for 
1917; monthly figures for 1917 oased on one-twelfth of total output for 
that year. Fgures are for first 11 months only. 





Output. 


On order and undelivered at end of 
month. 


Month. 


Freight. 


Passenger. 


Freight. 


Passenger. 




1918 


1917 


1918 


1917 


1918 


1917 


1918 


1917 




6,312 
8,757 
10,322 
5,839 
8,551 
8,042 
7,419 
7,064 
6,095 
7,107 
8,945 


10,895 
10,295 
10,295 
10,295 
10,295 
10,295 
10,295 
10,295 
10,295 
10,295 
10,295 


31 
62 

253 
40 

127 
52 

123 
33 
31 
33 
24 


135 
135 
135 
135 
135 
135 
135 
135 
135 
135 
135 


78,042 
64,689 
62,260 
51,507 
114,904 
136.936 
139,821 
162,027 
162,285 
191,093 
183,891 




G75 
513 
613 
388 
487 
514 
332 
361 
336 
303 




February 




























July 






































84,443 


113,245 


809 


1,485 





















Estimating December output for 1918 as one-eleventh of total for 11 months 
produces the following figures: 





Freight cars. 


Passenger cars. 




1918 


1917 


1918 


1917 




92,124 


123,540 


883 


1,620 




7,677 


10,295 


74 


135 
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Senator Watson. How about locomotives, Mr. Clark? 

Commissioner Claek. We have no such reports as to 
locomotives; Senator, and no such complete or accurate 
information. This information as to cars is from the 
source which I have indicated, and that includes all, or 
substantially all, of the manufacturers in the United 
States. 

Senator Pomeeene. Is there any special reason why 
you should keep that account with regard to freight cars 
and not with regard to locomotives? 

Commissioner Claek. We do not keep that account, 
Senator. I said that the president of this association of 
manufacturers sends it to us informally, as a matter of 
information. He sends that statement in detail each 
month, and I have taken his monthly statements and re- 
capitulated them in condensed form. 

Senator Pomeeene. I see. 

Commissioner Claek. There has been a good deal of 
discussion about the financial results from operation, 
and a comparison of those for 1917 

[264] Senator Watson (interposing) That is, under 
governmental operation? 

Commissioner Clark. Yes; and the suggestion was 
made by some one that it would be interesting, if not il- 
luminating, to draw a comparison of the results under 
Federal control with the average of the three-year test 
period. 

I have, therefore, had made a statement from the reports 
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of the carriers, showing for each of the months from Janu- 
ary to and including October the items which make up the 
revenues from railway operations. 

Senator Watson. That is, January to October of 1918 ? 

Commissioner Clark. As compared with 1917, and as 
compared with the average of the three years included 
within the test period. 

Senator Watson. What was the date of the taking over 
of the railroads in 1917? 

Commissioner Clark. January 1. 

Senator Watson. It was on the 1st day of January? 

Commissioner Clark. Yes. 

Senator Watson. I had forgotten the date . 

Senator Pomebene. It was 1918 ? 

Commissioner Clark. Yes. They actually took phys- 
ical possession of them the 28th day of December, 1917, 
but in an accounting sense it was January 1, 1918. 

Senator Watson. So that the whole of 1917 was under 
private management? 

Commissioner Clark. All of 1917 was under private 
management and the 10 months of 1918 shown were under 
Federal control, and that statement is made up by 
months. It will show for itself how it averages, and it 
really does not convey any special new information, ex- 
cept the average of the three-year test period, which has 
not been compiled before or presented. 

In that connection, in order to make my own position 
in the matter entirely clear, I want to say that I do not 
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think that the comparison with the average of the three 
years during the test period approximates very closely a 
fair comparison with the corresponding months in 1918, 
and for this reason: During a very substantial part of 
the year 1917 we were actual belligerents in the war. The 
carriers had been obliged to make substantial increases 
in wages and to meet very largely increased costs of fuel 
and other supplies. They had applied to the commission 
for general increases in their rates ; the carriers in the 
eastern district were accorded that 15 per cent, increase 
about the middle of the year, and the stress of operation 
was great on account of the war conditions. Without at- 
tempting to recite all those difficulties I simply point out 
that during the very substantial part of 1917 the carriers 
were operating under war conditions and under increased 
wages, necessitating increased rates, all of which condi- 
tions were reflected in perhaps a more acute way in 1918, 
so that I think that the nearest approximation to a fair 
comparison that can be found is the respective months in 
those two years. Of course, some of those months in 1918 
are affected substantially by the fact that in that month 
they took into account payments made for back wages, 
with the result that in June the operating expenses were 
something over 110 per cent of the revenues. 

[265] Senator Cummins. Mr. Clark, in order that I 
may bear it in mind, if I should want to ask you some 
question about it hereafter, does the table to which you 
now refer show the aggregate operating income — the 
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total operating income of all the railroads reported to the 
Interstate Commerce Commission? 

Commissioner Clark. Yes, sir. 

Senator Cummins. For the three-year period — the av- 
erage of the three-year period? 

Commissioner Clark. It shows the average for each 
month for the three-year period. 

Senator Cummins. What is the total average? Is that 
footed up? What I want to know is what is the amount 
of the guaranty? 

Commissioner Clark. Yes; the statement is here for 
the 10 months ending with October. 

Senator Cummins. No; I am speaking now of the 
average operating income for the three years that were 
taken as a test in the present law. 

Commissioner Clark. The average monthly income 
was, for that period, $229,681. 

Senator Cummins. The monthly income was $229,000? 

Commissioner Clark. The average for the three years. 

The Chairman. You mean $229,000 for all the roads? 

Senator Cummins. $229,000,000, 1 should think. 

Senator Watson. That can not be right, Mr. Clark. 

Senator Cummins. I will withdraw the question. 

Commissioner Clark. Excuse me. I was looking at 
the mileage operated. That was my mistake. The rail- 
road operating income average was $779,694,244, as 
shown in the statement at the end. 

Senator Cummins. The statement does not show, then, 
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what we really have agreed to pay or guaranteed in the 
way of an operating income? 

Commissioner Claek. Substantially the figures that 
I have just stated. 

Senator Cummins. For all the railroads? 

Commissioner Claek. Yes. 

Senator Cummins. How much? 

Commissioner Clabk. $779,694,244. 

The Chaieman. That is, per month? 

Senator Cummins. Oh, no. 

The Chaieman. That is for the entire time ? 

Commissioner Claek. That is the average for the 10 
months. The average of the three-year period 

Senator Cummins. I am not speaking of the 10 months. 
I am asking, according to the test period, what have we 
agreed to pay per year? 

Commissioner Clark. Well, I have not those figures 
exactly, Senator. 

Senator Cummins. He has given the amount we would 
have to pay for 10 months. I was wondering whether he 
had it for the whole year? 

Commissioner Claek. No ; that has not been figured. 

Senator Cummins. I want to know how much we are to 
pay for the year 1918. 

[266] Senator Watson. It is a little over $900,000,000. 

Commissioner Claek. I have not those figures for any 
period except for the 10 months, because all of these 
figures have been made on the basis of a comparison of 

75 



CLAKK ON INTERSTATE COMMERCE 

the 10 months of Federal control with the corresponding 
period of the previous year, and any statement which we 
might make from the reports of the carriers to us as the 
aggregate and the average railway operating income for 
the year or 12 months of the test period would not be 
exactly what the Government has obligated itself to com- 
pensate them for, because our figures would include car- 
riers that were not taken under Federal control and as to 
which there was no guaranty. 

Senator McLean. The Director General, in his state- 
ment, insisted that these figures, whatever they might 
show, would not be a fair test, because the conditions, 
under any circumstances, were so abnormal, and that con- 
sequently the entire experiment should be continued, in 
his opinion, five years. "What do you think of that? 

Commissioner Clark. I certainly would not be reckless 
enough to say that the conditions were not abnormal. 
They were abnormal. The conditions were abnormal in 
1917 — very much so — and therefore I say that the near- 
est approximation that we can reach to a fair comparison 
of the results from operation are the figures for 1918, 
compared with the corresponding months of 1917; but 
we are not impressed with the idea that the Congress 
will get any great fund of information and experience 
that would be helpful in a final solution of this by ex- 
tending the experimental period of the present form of 
Federal control for five years. 

Senator McLean, Do you think that six months or a 
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year longer would be sufficient for Congress to get pos- 
sibly all the information that would be of value 1 ? 

Commissioner Clark. I hesitate to express an opinion 
as to how long it ought to take Congress to get the in- 
formation it wants, and to make up its mind with regard 
to it; but with all due respect, my judgment would be 
that within one year the Congress could gather all the in- 
formation that it is possible to gather, and probably legis- 
late or put into legislative form the policy which it will 
adopt for the future. I do not see that continued Federal 
operation in this present form would cast any illumina- 
tion upon these other considerations. 

Senator McLean. That is what I wanted to develop. 

Commissioner Clark. We all have our individual ideas 
as to what the situation would probably be at the end 
of the five-year experiment. 

Senator Underwood. The question of continuation of 
Government operation, or the continuation of the present 
administration, is merely a question of operation. That 
is the only thing it determines, is it not? 

Commissioner Clark. I think so. 

Senator Underwood. And the operation is in the hands 
of the same kind of railroad men that it was before the 
railroads were taken over — there is no difference in the 
class of men who are operating the railroads now and 
those who were operating them when the Government 
took them over, is there? 

Commissioner Clark. No; the actual operation is in 
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the hands of men who have been in it for a good many 
years, and who were in it when the railroads were taken 
over, and, in the main, they are now [267] on the same 
properties they were employed on when the Federal con- 
trol commenced. Of course, there is a difference in the 
direction and the source from which final determination 
emanates, and under Federal control a good many things 
can be done that could not be done by the carriers under 
private operation and management under existing law. 
Of course, what they might do under other laws has never 
been demonstrated. 

Senator Underwood. All those matters relate to ques- 
tions of operation, though, do they not? 

Commissioner Clark. Yes; and financing. 

Senator Underwood. The only financing that is in- 
volved is the Government's pocketbook? 

Commissioner Clark. There is some advantage in hav- 
ing a revolving fund, even if it does not revolve. 

Senator McLean. The present system is one which no 
one would believe could be made permanent with satis- 
faction, is it not? 

Commissioner Clark. I should think that was an ac- 
curate statement, Senator. 

Senator McLean. And a year's time would be sufficient 
to get all the information that could possibly be gotten, 
for the purpose of framing a system which we hope might 
be made permanent, which would have some chance of 
being a solution of the problem? 
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Commissioner Clabk. Yes; it is hardly to be hoped 
that we will be able to evolve a perfect system; but, as 
I have said, modification of legislative action probably, 
in different particulars from time to time may accom- 
plish it. 

Senator McLean. You stated yesterday that from 35 
to 40 per cent, of the roads were not self-sustaining at the 
present time? 

Commissioner Clabk. No ; I did not say that. I said 
that the figures of their experience in the test period 
and their average annual railway operating income, as 
to a considerable number of roads, was a deficit, but I did 
not state the percentage of the roads. 

Senator McLean. I thought you did. 

Commissioner Clabk. No. 

Senator McLean. Do you know the percentage? 

Commissioner Clabk. No ; I do not. 

Senator McLean. Whatever that percentage is, it is a 
very important factor, is it not, in the solution of this 
problem? 

Commissioner Clabk. I think so. 

Senator McLean. Take, for instance, competing roads : 
I think you stated yesterday that you thought it probable 
that those roads would be absorbed; that is, that what 
we may call the poor roads would be, in time, absorbed 
by the large and profitable roads? 

Commissioner Clabk. I said I thought it would be a 

sound public policy to permit that to be done, under 
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proper public regulation, and under certain clearly de- 
fined terms and conditions, to be approved after full 
public bearing. 

Senator McLean. Has not just tbat tbing happened in 
England, for instance, where consolidations bave been 
permitted? 

Commissioner Clark. I could not testify as to what 
has been done in England, Senator. 

Senator McLean. That has been stated by, I think, Mr. 
Acworth, who is something of an expert in such matters. 

[268] Commissioner Clark. Yes ; so I understand. 

Senator McLean. That those weaker roads, where they 
are competing and where the rates could not be raised, 
bave been absorbed, as Mr. Eoot said with regard to 
Cuba, "for having a nuisance value." 

Commissioner Clark. I have personally observed, 
through a good many years of more or less familiarity 
with railroad conditions in this country, a great many 
instances of a property struggling along in an inde- 
pendent and separate existence, unable to earn any profit, 
and barely able to earn operating expenses, and, there- 
fore, of necessity furnishing a very poor service with 
very poor equipment on a very poor railroad, taken in 
by a large and strong system and promptly developed 
into a good railroad, furnishing good service, and I 
think that the public interest was thereby served. It 
was merged into a large, strong system. Standing on its 
own legs and dependent on its own resources and its own 
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ability to finance itself, etc., it had yielded but a bare and 
meager existence, but when it became part of a large 
system it contributed fairly ratably to the revenues of 
that large system when the entire earnings of that system 
from traffic originating on that road were considered in 
connection with the entire service performed. 

Senator McLean. Suppose we take a noncompeting 
road — a good road which has gone wrong, like the New 
Haven Eoad. I am receiving letters from the stock- 
holders of that road ; I live in that section of the country, 
and they are urging me to support Government owner 
ship of all the railroads, their idea being that their stock 
will thereby be redeemed. Do you think there is very 
much prospect of that? 

Commissioner Claris;. I can not conceive of that being 
possible if my understanding, which I think is correct in 
a general way, as to the conditions of that property is 
correct. In other words, it is my impression that if the 
Government were to acquire that property it would ac- 
quire it at something near its true value, and that the 
proceeds would not be sufficient to pay the obligations 
of the company which have preference over the stock. 

Senator McLean. You think that if the Government 
should take that road there would not be very much 
equity for the stockholders'? 

Commissioner Clark. That is my impression. 

Senator McLean. Would it be possible to raise the 
rates sufficiently high to pay for the service, we will say, 
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on some of the lines of the New Haven Eoad? Do you 
think that would be possible 1 I remember not very many 
years ago we were paying 3 and 4 cents a mile on the 
branch roads, and that was at a time when a dollar was 
worth twice as much as it is now. If we should keep 
up comparative values, we would be paying now 6 or 8 
cents a mile on those roads, and I am sure that would 
not be popular. But would it be fair and possible, do you 
think, to raise some of those rates where they are non- 
competing, so that they would pay for the service ? 

Commissioner Clark. Senator, I have an impression 
that the rates in New England are pretty high now. 
They have been increased several times. They were in- 
creased very substantially by authority of the commis- 
sion shortly before Federal control came on, and since 
then another increase of 25 per cent, on those increased 
rates — substantially 25 per cent. — has been put on. 

[269] Senator McLean. It is costing us 7 and 8 cents 
a mile to ride in a Ford car, but we are all riding in them. 
And the question is whether the patrons of the road 
would be willing to and ought not to pay what the service 
is worth, but I will not continue that. 

Commissioner Clark. So far as their willingness is 
concerned, I should say, judging from their expressions 
which they have always presented to the commission in 
connection with any proposed increase, there would not 
be an oversupply of willingness. 
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Senator McLean. No ; but if the service was worth it, 
do you think it would be fair? 

Commissioner Clark. Oh, I do not think that it is fair 
to draw any comparison between the cost of riding in a 
privately owned automobile and the cost of riding on a 
common-carrier railroad. 

Senator McLean. No; that is true. It is simply a 
question of the ability of the person to pay; that is all. 
It might be used as an argument quietly. 

Commissioner Clabk. The theory of common-carrier 
service in this country is that the carrier shall carry for 
all who offer, and the ability to pay is not a measure of 
the value of the service. 

Senator McLean. Do you think the Pennsylvania Bail- 
road or the New York Central Railroad could afford to 
pay more for the New Haven Railroad than the Govern- 
ment? 

Commissioner Clabk. Oh, I would not undertake to 
express judgment on that. The New York Central Rail- 
road does not need it ; it has the Boston & Albany. 

Senator McLean. Take the Pennsylvania. I under- 
stand they own a large block of the stock of the New 
Haven to-day. Do you think they could afford to handle 
it better than the Government and would handle it more 
economically and serve the public better? 

Commissioner Clabk. So far as my personal opinion 
may be worth anything, yes. The Pennsylvania Railroad 
has spent a very large sum of money on the Long Island 
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Eailroad in making a connection with the New Haven 
Eailroad for through service, and it would appear that 
the systems would link up very well. 

Senator Watson. Mr. Commissioner, Senator McLean 
was asking you a while ago about the percentage of the 
railroads that are in the hands of receivers. Some 
figures have been handed to me now which show that in 
1916 there were 76,000 miles of railroad, or 26 per cent, 
of the mileage, in the hands of the receivers, and 40 
per cent, of the stock was not paying dividends. Has that 
percentage increased in the 10 years from 1906 to 1916? 
Your figures applied, I think, to those 10 years. 

Commissioner Clark. I referred only to the two years 
1906 and 1916, but the statement shows each intervening 
year from 1906 to 1916, inclusive, and it shows the mile- 
age that was in the hands of receivers during each of 
those respective years. To what year did you refer? 

Senator Watson. Mr. Plumb has just handed me the 
figures which show that in 1906 only about 3 per cent, of 
the railroads were in the hands of receivers and in 1916 
about 26 per cent, were in the hands of receivers. 

Senator McLean. If that is so, do you think that fact 
would affect the credit of the prosperous roads? 

[270] Commissioner Clark. No; I do not think that 
the fact that certain impecunious railroads have been 
forced into bankruptcy affects the credit of a road that 
is financially sound and solvent. 

Senator McLean. Take the steel industry or the tex- 
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tile industry. If there were a constantly increasing per- 
centage of concerns in those industries which were unable 
to make both ends meet, would not that affect the credit 
of those lines of industry somewhat? 

Commissioner Clark. No. I think the people who fur- 
nish the loans study the reasons for all of these things, 
and the fact that railroad properties go into receiver- 
ships in the manner in which the Eock Island, and the 
Frisco, and the Cincinnati, Hamilton & Dayton, and the 
Pere Marquette, and the Wabash & Pittsburgh Ter- 
minal 

Senator McLean (interposing). What is the average 
dividend for 1916, taking the good and bad roads to- 
gether? 

Commissioner Clark. You mean the average amount 
of dividend on the stock that did pay dividends? 

Senator McLean. Yes. 

Commissioner Clark. Six and forty-eight hundredths 
per cent. 

Senator McLean. That does not include the roads that 
did not pay any dividends. What is the average for all ? 

Commissioner Clark. Oh, I have not figured out what 
the amount paid in dividends would have been on all of 
the outstanding stock. 

Senator McLean. It would not have been over 4 per 
cent., would it? 

Commissioner Clark. I have not made any figures on 
that. I do not know what the percentage would be, and I 
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would not think that those figures were of any value, if 
you could get them, because, as I said yesterday, as to 
some companies there is a large amount of outstanding 
stock that never did represent any investment, and it 
never has paid, and probably never will pay, any divi- 
dends, and I do not think it ought to. 

Senator McLean. Of course, if other industries were 
making very much larger profits, naturally capital would 
seek investments in those industries rather than in the 
railroads ? 

Commissioner Clark. Capital seeking investment in 
railroads is controlled by one of two considerations: 
It is either invested as an investment, with a confident 
belief that it is a good investment, or it is invested on a 
bet — pure speculation. 

Senator Watson. That would happen only with a new 
line, would it not? 

Commissioner Clark. No, sir ; it happens with regard 
to many of these lines. One man goes to a broker in 
New York and says, "Sell so many thousand shares of 
such and such a stock on my account, ' ' and another man 
goes to another broker and he says, "You buy so many 
shares of such and such a stock for my account. ' ' Now, 
if you call that "investment," it is investment for purely 
speculative purposes. It really is not an investment at 
all. 

Senator Watson. Well, of course, in that sense, Mr. 
Clark, all investment is speculative. A man does not 
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invest in anything unless he thinks he is going to make 
money out of it. 

Commissioner Clabk. But a man invests, Senator, in 
some things with the expectation of leaving his money 
there for a term of years and of securing a reasonable 
or acceptable interest on it during that period and feels 
certain that he is going to get his money back at the end 
of that period. 

[271] Senator Undeewood. Like investing in Govern- 
ment bonds. 

Commissioner Clabk. Exactly. And another man 
buys a hundred shares of railroad stock without ever ex- 
pecting to keep it 

Senator Pomeeene (interposing). The same way that 
he plays poker. 

Commissioner Clabk. Exactly, and when the time 
comes to settle he gets the difference between the pur- 
chase price and the sale price, although no stock has ac- 
tually passed from one hand to the other. 

Senator McLean. The prospect that railroad stocks 
would go up has not been very good for the last 8 or 10 
years, has it? 

Commissioner Clabk. That depends on what stock you 
are speaking of. 

Senator. McLean. Yes. 

Commissioner Clabk. I think it has not been 10 years 
since the stock of the New Haven Railroad was selling at 
250. 
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Senator McLean. I think it is just about 10 years ago. 
Perhaps I had the period too long. Say five or six years 
ago. Nobody who pretends to be posted in such matters 
would recommend anyone to invest in railroad securities. 
Well, that is all ; I do not care to pursue that any further. 

Senator Pomeeene. Mr. Clark, let me ask you a ques- 
tion. The Director General recommends the continuation 
of the present Government control for a period of five 
years. You stated a moment ago that you thought Gov- 
ernment control for another year would be a sufficient 
length of time within which to perfect the changes which 
you recommended yesterday. 

Commissioner Clark. Yes. 

Senator Pomeeene. Now, assume, for the sake of the 
argument, that these railroads might be turned over in 
the immediate future, as was hinted they might be in the 
event the five-year control was not permitted by the 
Congress. Is there any reason why these reforms that 
you have suggested — and when I say "reforms" I mean 
both legislative and administrative — could not be carried 
out, even if the roads were turned back to the owners? 

Commissioner Clabk. No; but the effect of them 
would be substantially less. 

Senator Pomeeene. What do you think would be the 
advantages of making these reforms, legislatively speak- 
ing, before the roads were turned back, and what would 
be the disadvantages if the roads were turned back im- 
mediately? 
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Commissioner Claek. If the roads were turned back 
immediately, without any of these legislative changes, 
they would be confronted with the limitations of the 
existing law, and would be unable to do promptly many 
of the things which I am certain they would do if the law 
were different. They would be unable to continue under 
private ownership under those conditions some of the 
advantages which we all admit accrue from unified opera- 
tion under Federal control. There would be, I think, a 
great disturbance of financial arrangements ; and a good 
many of these carriers, as I have been told, had their 
organizations substantially dissipated; and it would 
seem to me and it would seem to the commission that it is 
most desirable that these reforms be provided first, so 
that the carriers, upon the resumption of the operation 
of their properties, might have the ad- [272] vantages of 
them to start with. There is everything in getting started 
right in most anything in this world ; and to put it con- 
cretely, I think if I had my way I would say, ' ' This period 
of Federal control will terminate on a given date ; these 
roads will be turned back to their owners under the laws 
as they are in the meantime formulated by the Con- 
gress, ' ' and I would fix the date far enough ahead, so that 
I would feel reasonably sure that the legislation could 
be enacted, and everybody would know when the roads 
were to be turned back and all of this uncertainty and 
all of this disturbance of the morale on both sides which 
we hear spoken of would be done away with. 
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Senator Pomebene. Then it is your judgment that even 
if we do not extend Government control for five years the 
Director General ought to retain control of these roads 
for a reasonable length of time in order to permit Con- 
gress to effect these changes? 

Commissioner Clabk. Why, Senator, as a sound 
proposition, and to speak with blunt frankness, I think 
that now the war is over the Congress ought to withdraw 
from the President the power to surrender these roads 
on an hour's notice and that Congress, which must deter- 
mine the future policy, ought to say when they will go 
back to their owners. 

Senator McLean. That is not easily done. You may 
have noticed in the papers of yesterday that the farmers 
of the country had a reconstruction convention, I think, 
in this city, and they unanimously adopted resolutions in 
favor of Mr. McAdoo 's five-year extension, and you may 
have noticed that Mr. McAdoo three or four days ago 
gave a statement to the press that wages would not be 
reduced if the five-year period was continued. 

Commissioner Clabk. I am not arguing that they 
would be reduced if it was not continued. 

Senator McLean. I am speaking about the question of 
the ease with which the legislation could be secured. He 
also stated that 2,500,000 employees were very much 
pleased, and that they all have votes. 

Senator Watson. I am informed, Senator McLean, 
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that that was an unauthorized statement about a resolu- 
tion having been adopted by the farmers. 

Senator McLean. Well, I noticed it in the Star , I think 
it was, last night. I know that a Mr. Baker, from Michi- 
gan, stated that the railroads ought to remain in the con- 
trol of the Government, because beans which were selling 
in Michigan at 18 cents a quart were 50 cents a quart in 
Washington. 

Senator Townsend. I did not understand Mr. Baker to 
say that, Senator McLean. Mr. Baker's argument, as 
reported in the paper, was that the farmer ought to have 
a better show than he is having under present conditions. 

Senator Watson. Whatever it was, I understand it 
was unauthorized. 

Senator McLean. The statement was that the increase 
in price was due to the transportation charges; and if 
you have the labor organizations and the farmers in 
favor of a 5-year period, the President, with his veto, will 
very likely be able to accomplish the purpose. 

Senator Townsend. The mere statement of the fact 
that you have made would show that Mr. Baker could not 
have been arguing in [273] favor of the retention by the 
Government, because these practices obtain under Gov- 
ernment control. 

Senator Cummins. I would like to assure the Senator 
from Connecticut that no one who has a right to speak for 
all of the farmers will assert that they are unanimous in 
favoring the extension proposed by the Director General. 
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Senator McLean. Oh, I understand that ; they are not 
now, but these things become popular somehow, and they 
are not understood. 

Senator Watson. Not very long ago the National 
Grange had its annual gathering at Buffalo, representing 
a million farmers, and there was a very large assemblage 
present, and without a single dissenting voice they passed 
a resolution unanimously against Government ownership, 
and there was not anything said about a 5-year extension 
at that time. I represent something of a farming con- 
stituency, and I have not found any farmers to be in 
favor of this proposed 5-year extension. 

Senator McLean. I am very glad to hear the commis- 
sioner take the position which he has, and I hope the 
other members of the commission will realize that their 
duty — that those of them who believe as he does — will 
feel that it is their duty to corroborate his statement, be- 
cause I think it is a matter of education, and it is very 
easy for propaganda taken up by the present administra- 
tion to become popular, and when it does, you know, Con- 
gress for some reason or other is inclined to take the 
popular side — is apt to. 

Senator Pomebene. The views that you have expressed 
here, as I understand, Mr. Commissioner, represent the 
views of the commission, save perhaps Mr. Woolley? 

Commissioner Clark. The paper which I read repre- 
sents the unanimous views of the commission, except as 
they are departed from by Commissioner Woolley in his 
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separate expression. It plainly states the view that it 
would be unwise to return these properties precipitately, 
and without paving the way with legislative action. 

Senator Underwood. Before you conclude, I want to 
refer to a matter you had before the committee yester- 
day : The commission, as a whole, favored the permission 
of merger of various lines of railroad, as I understood 
you? 

Commissioner Clark. Yes, sir. 

Senator Underwood. Now, am I correct in understand- 
ing that you favored a permissive merger, and not a man- 
datory merger? 

Commissioner Clark. That was our idea. 

Senator Underwood. You do not propose that the Gov- 
ernment should force merger? 

Commissioner Clark. No, sir. 

Senator Underwood. But where it was agreeable to the 
small line, or the two lines, to merge under certain regu- 
lations, you favored the merger? 

Commissioner Clark. Yes. 

Senator Underwood. Now, I want to ask you in refer- 
ence to short-line roads. I think it is a very important 
part of this question for Congress to solve, and yet there 
are certain rights that ought to be protected. Now, if we 
allowed the merger by consent of the main trunk lines in 
a certain neighborhood, and they did not absorb in that 
merger the short-line feeders that were independent, 
what would become of those short-line feeders? 
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[274] Commissioner Clakk. They would probably 
have a difficult existence, if not a short existence, as in- 
dependent properties ; but my own thought on that — and 
I hope the thought of the others — is that the Federal au- 
thority, whatever it may be, from which approval for a 
merger must be secured, after full hearing in a public 
way, would withhold approval from any such arrange- 
ment as you suggest. It was not our thought that it 
would be carried so far as to merge, for example, the 
Pennsylvania and the New York Central systems; but 
the main thought was the absorption of these other lines 
that you speak of, which are good feeders for the larger 
systems, and which, as parts of the larger systems, could 
be made very useful. 

Senator Underwood. I think, in the main, your propo- 
sition is undoubtedly correct ; but I think that in provid- 
ing legislation we should endeavor to safeguard property 
interests, to keep them from being drowned. For in- 
stance, take two lines of railroad that are the main trunk 
lines carrying the traffic of the country ; you may have a 
very successful short-line railroad that is running be- 
tween them. Now, if those two lines are merged with- 
out any action whatever, except the distribution of 
freight, that short line could be drowned out. 

Commissioner Clark. It certainly could. 

Senator Underwood. Now, what are your suggestions 
to the committee in case we should determine to follow 
your suggestion and to allow the merger of different 
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lines, by consent ; not compulsory, but by consent ; what 
are your suggestions that we could put into that legisla- 
tion that would protect the condition I spoke of? 

Commissioner Claek. I want, in making a suggestion, 
to disclaim any thought of what is frequently spoken of 
as a disposition on the part of a tribunal to extend its 
own jurisdiction; but assuming, for the purpose of an- 
swering the question, and illustratively, that the adminis- 
trative power were lodged in the Interstate Commerce 
Commission ; my idea would be that the general rule of 
law laid down by the Congress should be a rule allowing 
very wide discretion to the commission in administering 
it, and depending upon the commission's exercise of 
sound judgment in carrying out that policy, by withhold- 
ing its approval in instances such as you refer to, where 
the approval would plainly leave an independent prop- 
erty stranded. 

Senator Underwood. Now, I agree with you on the gen- 
eral statement of the proposition, but when you come to 
the details, my mind is not clear how it could be accom- 
plished. For instance, suppose that we grant the right 
of merger, and the Southern Eailway and the Seaboard 
Air Line conclude to merge, and, as a general proposi- 
tion, it meets with the approval of the committee as a 
wise merger. Assuming that there is some short-line 
railroad running in between them, where it is merely a 
question of permissive merger, how would the commis- 
sion, if it were passed up to them, so regulate this matter 
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in allowing the merger of the two main-line railroads as 
to protect the short lines that were in that neighborhood, 
and keep them from being submerged 1 ? 

Commissioner Clabk. If that short line appeared in 
the proceeding, which would be public, and presented the 
situation in which it would be left, and indicated its wil- 
lingness to part with its property at a reasonable price, 
the commission could say to the Seaboard Air [275] Line 
and the Southern Eailway, "Your proposition is all 
right, as far as it goes; but it does not go quite far 
enough. You can not merge your two properties and 
leave this other property outside, because it can have 
no existence except at your sufferance. ' ' 

Senator Underwood. And, on the other hand, take the 
short line 

Commissioner Clark (interposing). And, on the other 
hand, if the short-line railroad said, "We do not care 
to part with our property, ' ' I think it would have to stand 
by its election. 

Senator Underwood. In other words, you do not con- 
template in this merger the power being granted to the 
commission in the legislation directing the line of dispo- 
sition of freight? 

Commissioner Clark. Yes; under the regulation of 
physical operation we do contemplate power in the com- 
mission or other appropriate authority to require co- 
ordination of facilities, terminals, or otherwise, where it 
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is plainly in the public interest ; but we have no idea of 
compulsory financial merger of separate entities. 

Senator Townsend. Why not, Mr. Clark, if it can be — 
I do not know whether it can be — but why not have some 
power to compel the proper disposition of these things? 

Commissioner Clark. It has seemed to me, and still 
seems, that the Government is powerless to require the 
persons in possession of that property to sell it to others 
on terms unacceptable to them, unless the Government 
exercises the power of eminent domain and condemns the 
property and then sells it itself. 

Senator Townsend. Is not that the large argument in 
favor of Government ownership and control — the dispo- 
sition of these properties that otherwise, as Senator 
Underwood says, might be stranded? 

Commissioner Clabk. Well, I had not understood it 
so. Of course, Government ownership of an individual 
line of railway is possible. Government ownership of a 
few of the strong lines would be possible; but I have as- 
sumed that if the Government undertook ownership of 
the railroads of the country, it would undertake it in a 
sufficiently comprehensive way so that it would not leave 
out the so-called "weak sisters." 

Senator McLean. The "weak sisters" certainly will 
not be any worse off than they are now. 

Commissioner Clark. There are some of them that 
could not very well be worse off. 

Senator Cummins. Mr. Clark, I have in mind to ask 
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you a few questions with regard to the subject, treating 
it a little more fundamentally. You have been a member 
of the Interstate Commerce Commission for about 17 
years, have you not? 

Commissioner Clark. A little over 12 years, sir. 

Senator Cummins. I thought it was longer than that. 
It has been during that time that the struggle for a gen- 
eral increase in rates has occurred? 

Commissioner Clark. Yes; I think that may be ac- 
curately said to have begun in 1910. 

Senator Cummins. And you are familiar with the rea- 
sons which have been given by the railway companies for 
an increase from time to time? 

Commissioner Clark. Yes. 

[276] Senator Cummins. I suppose that it may be ac- 
cepted as true that transportation should be furnished 
to the people at the lowest possible cost consistent with 
fairness to the capital involved and to the compensation 
paid to those who operate the property? 

Commissioner Clark. And consistent with good serv- 
ice. 

Senator Cummins. The two items of cost and trans- 
portation may be generally classified in this way, I as- 
sume: first, the capital charge, and second, the expense 
of maintenance and operation. Those are the two items 
of cost in transportation, are they not? 

Commissioner Clark. Yes ; those are the two principal 
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items, and they are the two items that must be met if 
operation is to go forward. 

Senator Cummins. Yes. I do not know of any other 
items, but there may be. Now, I will exclude for a few 
moments the question of securing adequate facilities, the 
additions, betterments, and extensions that may be nec- 
essary from time to time to furnish adequate transporta- 
tion, and look at the plant that we have that is devoted 
to that purpose : 

The railroads have been claiming for years that the 
capital involved in the undertaking should be rewarded 
with a return of anywhere from 7 to 10 per cent, upon 
the value of the property which is devoted to the service, 
have they not? 

Commissioner Clabk. Yes ; they have preferred those 
claims. 

Senator Cummins. We are paying now, or guarantee- 
ing now, something like a billion dollars as a capital 
charge, are we not, under the law which is in existence for 
all the railroad companies in the country? 

Commissioner Clabk. Yes; I think it may be ac- 
curately stated as a "capital charge," and if you will 
pardon me, I will say that since you asked me that ques- 
tion a few moments ago, I have received by telephone 
from the office the average cost per annum to the Govern- 
ment for the use of the carriers ' properties, based on the 
Federal control act. It is $929,966,992. 
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Senator Cummins. That does not include, however, the 
roads which are not in Government control! 

Commissioner Clabk. No. 

Senator Cummins. And when you consider the capital 
charge which is being earned by those roads, it would 
amount, as a whole, to something like a billion dollars ? 

Commissioner Clabk. Yes, sir. 

Senator Cummins. And the proposal of the Director 
General, as I understand it, is to continue that capital 
charge for a period of at least five years? You under- 
stand it so? 

Commissioner Clabk. I do. 

Senator Cummins. The railroads themselves in their 
long hearings before you have insisted upon a much 
larger capital charge than that, as I remember the course 
of their arguments? 

Commissioner Clabk. Well, I have never made any 
figures on that, Senator. We have had no such proceed- 
ings as involved all the railroads of the country. 

Senator Cummins. Can you give the committee any 
idea or fair estimate of the value of all the railroads in 
the country, as claimed by the railroads themselves? 

[277] Commissioner Clabk. Yes; those figures are 
available. You mean the value of the property? 

Senator Cummins. I do not mean the book cost, but I 
mean the value which they insist upon for their proper- 
ties? 

Commissioner Clabk. No ; we have no such figures, and 
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1 do not think they are available anywhere. In the Kansas 
City Southern case, the valuation case which has been con- 
tested more vigorously than any other and which is now 
in the courts on a mandamus proceeding, the position 
of the company is that the value of that property is de- 
termined by capitalizing its actual and potential earn- 
ings, and that the value of the property is divided into 
tangible and intangible values. The tangible values are 
ascertained by actual inventory. Then they say the in- 
tangible values are the difference between the tangible 
values and the earnings of the company capitalized. 

Senator Cummins. I assume that we can not arrive at 
a conclusion upon that subject with very much accuracy, 
in view of the stage at which the valuation proceedings 
now is, but it is perfectly safe to assume that the rail- 
roads are insisting that their property is worth more than 
the capitalization— about $17,000,000,000, is it not? 

Commissioner Clark. I would not be justified in say- 
ing that they claim that. I have never heard any such 
contention on the part of the railroads, as a whole. 

Senator Cummins. Well, the book value or cost of their 
properties, as shown by their reports, is more than their 
capitalization, is it not? 

Commissioner Claek. No ; it is not quite as much, Sen- 
ator. If you will look at this statement you will see that 
the amount of funded debt in 1916 was ten billion nine 
hundred and thirty-eight million and the amount of out- 
standing stock was eight billion seven hundred and forty- 
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three million. That makes something over nineteen and 
one-half billion, and the book cost of the property for the 
same year was seventeen billion six hundred and eighty- 
four million. 

Senator Cummins. However, the capitalization which 
you have just given includes what is known as duplicate 
or intercorporate capitalization, does it not? 

Commissioner Clark. Oh, it does, undoubtedly, include 
more or less duplication of capitalization. 

Senator Cummins. And the commission has very often 
said that that duplicate capitalization amounts to two or 
three billions of dollars, I think. 

Commissioner Clark. It probably does. 

Senator Cummins. So that if that amount were de- 
ducted from the total capitalization which you have 
named the net capitalization would not equal the book 
cost of the property I 

Commissioner Clabk. On those figures it would be 
about equal — nineteen and one-half billion as compared 
with seventeen and one-half billion. 

Senator Cummins. The way it looks to me is that when 
we are approaching a problem for the purpose of reduc- 
ing, if we can in fairness to all the interests involved, the 
cost of transportation, the initial inquiry ought to be: 
"Is there any way in which we can reduce the capital 
charge?" Have you considered that question? 

Commissioner Clark. Why, yes; I have considered 
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it; but I do not think that I have arrived at any con- 
clusion that would enlighten the committee on it. 

[278] Senator Cummins. Assuming that we are pay- 
ing now — and I may say in passing that I think the sum is 
excessive — a billion dollars per year as a capital charge, 
if we could put the capitalization — all the capitalization 
— upon the basis of the bonds which are now outstanding, 
there would be a great reduction in the capital charge, 
would there not ? 

Commissioner Clark. Yes ; considering the stock and 
bonds as included in the word "capital." 

Senator Cummins. The railroads now have outstand- 
ing about 11,000,000,000 of long-time bonds, or, as it is 
called in your statement, "funded indebtedness"? 

Commissioner Clark. Yes. 

Senator Cummins. That part of the capital bears, as I 
remember, an interest charge of about 4*4 or 4% per 
cent. Is that in accordance with your recollection? 

Commissioner Clark. I think that is aproximately 
accurate; yes, sir. 

Senator Cummins. If we assume that all the railroad 
property at this time is worth $17,000,000,000, which I do 
not concede, nor do I controvert — I do not know, but it is 
somewhere in that neighborhood — a 4% per cent, capital 
charge would amount to about $760,000,000 a year, would 
it not? That is a mere computation — and as compared 
with what we are now paying, it would mean a saving 
to the people of this country of $250,000,000 a year, and 
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as compared with the claim of the railroad companies 
for return it would amount to a great deal more than 
that, would it not! 

Commissioner Claek. Yes; if the reduction could be 
made. 

Senator Cummins. Now, I do not intend to enter upon 
or to ask your opinion critically upon a method of re- 
ducing that capital charge, but it is quite apparent that 
there is a way in which it can be reduced, is It not? 

Commissioner Claek. I suppose there is, Senator. I 
suppose there is more than one way in which it could be 
done, but I have not given critical study to it. 

Senator Cummins. If we could reduce it we would have 
made an advance in this problem or upon this problem 
that would result in a saving to the people of this country 
of anywhere from $250,000,000 to $400,000,000 per year, 
a thing that I think is well worth considering and con- 
serving. I now go to the other item of cost, which is 

Senator Saulsbuey (interposing). Your proposition 
would not go to the extent of wiping out the stock of all 
the railroads all over the country, would it? 

Senator Cummins. No; not at all. We neither have 
the power nor, I hope, the inclination to be in the least 
unfair to the capital involved. We would ascertain in 
some fashion the value of the railroad property as it 
now is, and we would represent it in some way with a 
form of security that could be disposed of at 4^ per 
cent, interest. 
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Senator Saulsbury. Your question of the commis- 
sioner seems to be whether it was not obvious that it 
could be done, and I thought you had an immediate an- 
swer, and I wanted to know what it was. 

Senator Cummins. To me it is quite obvious that it can 
be done and that it ought to be done, with the result not 
only of absolute security to those who now own the rail- 
road properties for the entire [279] value of their securi- 
ties, but with a very great saving to the people of the 
country in the cost of transportation. But I pass that 
phase of the matter now and come to the other item of 
cost, which is the larger item, and possibly the more diffi- 
cult item to deal with, namely, the cost of maintenance 
and operation. In this I am considering the plant just as 
it is, without provision for enlargement and betterment, 
those provisions constituting an entirely different phase 
of the matter. The two methods that could be adopted 
for Operating and maintaining the property are: First, 
directly by the Government, with all the employees of the 
service Government employees ; and the other is through 
the medium of private corporation. In your opinion, 
which is the most economical and efficient, Government 
operation or private operation? 

Commissioner Clark. I am of the opinion that private 
operation on the whole is the most economical ; that it is 
more economical than Government operation would be. 

Senator Cummins. Will you give me your reasons for 
that conclusion? 
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Commissioner Clark. I think that there is a larger in- 
centive for saving and I think that there is less probabil- 
ity of expenditures for the purpose of meeting the in- 
sistence of residents of certain localities, etc.; and I 
think that private operation and control in any large in- 
dustry is more apt to keep pace with and to adopt im- 
proved methods. 

Senator Cummins. How much or what part of your 
conclusion is based upon political influence? 

Commissioner Clark. Well, in my judgment, that 
would have its play and would bring about expendi- 
tures that would not be made, in the absence of any 
pressure of that sort, by business men of good judgment, 
or a man in charge of the property, if he acted solely on 
his judgment as to the advisability of it as a business 
proposition. 

Senator Cummins. There is no part of your conclusion 
based upon the opinion that compensation of employees 
ought to be reduced? 

Commissioner Clark. Oh, no ; not at all, sir. 

Senator Cummins. It is your judgment, as I gather, 
that for a long period of time railroad employees have 
been inadequately paid or compensated? 

Commissioner Clark. Yes, sir. 

Senator Cummins. And that the action of the Director 
General finally, but the wage board primarily, has not 
raised the compensation, other things being considered, 
beyond a fair point? 
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Commissioner Clabk. Speaking generally, that is my 
view. 

Senator Cummins. Yes. 

Commissioner Clark. There may be some individual 
instances where there ought to be adjustment. I do not 
know. 

Senator Cummins. Yes. So that there is no probabil- 
ity that the wages of the men or the compensation of the 
employees, speaking of them broadly, will or ought to be 
reduced? 

Commissioner Clabk. I think that is correct. 

Senator Cummins. But I take it that it is your opinion 
that these employees will render better, more efficient 
service if they are employed by private corporations than 
if they were employed directly by the Government? 

[280] Commissioner Clabk. I think that during a sub- 
stantial period of Government ownership it would prob- 
ably develop that that would be so. 

Senator Cummins. Is that because of your observation 
generally with regard to work undertaken and carried 
forward by the Government? 

Commissioner Clabk. Yes, sir. 

Senator Cummins. That in the greater number of in- 
stances it is somewhat wasteful and inefficient and ex- 
travagant? 

Commissioner Clabk. It is very apt to get into a rut. 

Senator Cummins. Have you any record of what it has 
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cost the people of this country, as a whole, to do the work 
that has been done in the last year in railway service ! 

Commissioner Clabk. No, I have not. 

Senator Cummins. There has been presented here, and 
I think you presented it, a table showing the cost of 
operation? 

Commissioner Clark. Yes. 

Senator Cummins. For the last 10 months! 

Commissioner Clabk. Yes. 

Senator Cummins. How soon could you bring that 
down to include the entire year? 

Commissioner Clark. Why, I presume it would take 
two months, because we make it up from monthly re- 
ports. 

Senator Cummins. There are but two months that are 
still out? 

Commissioner Clabk. Yes. 

Senator Cummins. Are the preliminary reports for 
December in the hands of the commission? 

Commissioner Clabk. I do not think any of the De- 
cember reports are in, Senator. I presume that a good 
share of the November reports are in. 

Senator Cummins. Mr. McAdoo said that he would be 
able to furnish those figures immediately. "Where does 
he get them? 

Commissioner Clabk. I do not know. 

Senator Cummins. Your reports will be based entirely 
upon the reports of the railway companies themselves? 
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Commissioner Clark. That is correct. 

Senator Cummins. And not from any report that has 
been made, or which is expected to be made by the Bail- 
road Administration 

Commissioner Claek. Yes, sir. 

Senator Cummins. Have you any way of ascertaining 
what it has cost us to operate the railroads, in so far as 
the administration is concerned? I mean, the expenses 
that have not been reported to you by the several rail- 
road companies? 

Commissioner Claek. I understood, from what the Di- 
rector General said the other day, that the expenditures 
of the central organization here at Washington had not 
been included in the statements of operating expenses, 
and we have no information whatever as to those ex- 
penses and no means of securing it, unless by request 
upon him. 

Senator Cummins. What part of what might be known 
as the regional expenses is included in the reports of the 
railway companies? Is the salary of the regional di- 
rector included? 

Commissioner Claek. I can not' say with certainty, 
Senator, but my impression is that it is not. The figures 
which we have are made [281] up from the monthly re- 
ports of the carriers. Now, the regional director is as 
much the officer of one carrier in that region as of an- 
other, and I do not understand that they prorate his sal- 
ary. I think that there might be some regional expenses 
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common to all of the roads in the region that are not in- 
cluded in our figures. 

Senator Cummins. So that all the expenses of the Gov- 
ernment, whether in Washington or in the various dis- 
tricts, which are common to all the railroads of that dis- 
trict are not included in your report ? 

Commissioner Claek. That is my understanding, Sen- 
ator. 

Senator Cummins. And you have no way of ascertain- 
ing what they have been! 

Commissioner Claek. None. That is, we have no more 
means of ascertaining it than any other citizen has. 

Senator Cummins. Mr. Clark, you recognize, of course, 
that the great difficulty in the adjustment of rates in the 
past, or one of the great difficulties, has been that two 
roads which must do business upon the same rates can 
not do business with the same outcome; that is to say, 
the rates that will make one road rich will put another 
road into bankruptcy? 

Commissioner Clark. That would be so ; yes. 

Senator Cummins. And there was no solution of the 
problem under the existing law, was there ? 

Commissioner Clark. Except as the commission has 
solved it by saying that it would not fix those rates on 
the basis of the cost of service by the shortest and best- 
equipped line, or the richest line, but would take into 
consideration the needs of the other line. 

Senator Cummins. That is true; and that resulted in 
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giving to one railroad more than it ought to have, viewed 
from the standpoint that I think most people occupy, and 
giving to another railroad less than it ought to have for 
its service, did it not? 

Commissioner Clark. I think so ; yes. 

Senator Cummins. Now, the only way in which that 
element in the former problem can be removed is by ab- 
sorption, is it not! — combination of the railroads of the 
country? 

Commissioner Clark. That would greatly simplify it, 
because then they could utilize the most economical line, 
and still they would get the earnings of both. 

Senator Cummins. And you are a thoroughgoing be- 
liever in the concentration or consolidation of the rail- 
ways of the country into comparatively few systems ? 

Commissioner Clark. I am ; yes, sir. 

Senator Cummins. But you have no hope, have you, 
that the railroads will voluntarily enter into such consoli- 
dation, doing full justice to the smaller and weaker 1 
roads? 

Commissioner Clark. Oh, I think that there would be 
a very strong tendency in that direction and that it would 
gradually grow, and that there would be a very large 
number of absorptions and consolidations if it were per- 
mitted. 

Senator Cummins. Why not do the thing which seems 
to be necessary, and that will help to accomplish the end 
we have in view, namely, adequate transportation at the 
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lowest possible cost — and compel the consolidations 
which are necessary to bring about that result? 

[282] Commissioner Clark. I should not object to that 
at all, although, as I said in response to Senator Town- 
send 's question, I have never considered it from that 
standpoint. 

Senator Cummins. I think your answer was perfectly 
sound in one way, but it did not present an obstacle that 
could not be overcome ? 

Commissioner Clabk. Oh, no. 

Senator Cummins. The very moment that the Govern- 
ment became the owner in any fashion of these proper- 
ties, it could then divide them according to the views 
which you entertain and accomplish this end? 

Commissioner Clabk. Yes. 

Senator Cummins. Why should we not do it? 

Commissioner Clabk. As I said, I have no objection 
to offer to that at all. 

Senator Cummins. Do you not think it ought to be 
done? 

Commissioner Clabk. I think it is a more direct way 
of reaching what I believe to be a desirable condition. 

Senator Gore. Would not one trouble be that of buying 
something that a man did not want to sell — forcing a man 
to sell something that he did not want to part with? 

Senator Cummins. The Government can always make 
a man sell, whether he wants to sell or not. It can not 
make him buy; but the alternative is, if we can not find 
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anybody to buy we can operate the railroads ourselves — 
the Government can. So we are not without hope, even 
in that contingency. Now, I want to draw your attention 
to the existing law. Mr. McAdoo has urged that it be 
continued in operation for five years — and I suppose he 
meant five years after the treaty of peace; I think he 
meant until the 1st of January, 1924 — with its provisions 
respecting compensation, its absolute power over rates, 
over the laws of the States, and so on. Has the commis- 
sion ever had occasion to construe that law ; I mean with 
regard to the power of the President over rates'? 

Commissioner Clark. Yes, Senator; to this extent, 
that we have interpreted it in our minds for practical ap- 
plication. We have reached the conclusion that the Fed- 
eral-control act confers upon the President power to 
initiate rates and that it deprives us of the exercise of the 
power to suspend rates so initiated by him ; that it with- 
draws from us the power to investigate with a view to 
changing rates so initiated, upon our own motion; and, 
summed up, it limits us to consideration of those rates in 
instances in which they are complained of by parties at 
interest. 

Senator Townsend. After they have gone into effect? 

Commissioner Clark. Yes ; after they have gone into 
effect. 

Senator Cummins. I know you have construed it with 
reference to the power of the Interstate Commerce Com- 
mission over what might be called the "certificate of con- 
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ditions" justifying a certain rate; but has this part of 
the law come under your consideration? Section 10 pro- 
vides that carriers, while under Federal control, shall be 
subject to all laws and liabilities as common carriers, 
whether arising under State or Federal law, or at com- 
mon law, except in so far as may be inconsistent with the 
provisions of this act, or any other act applicable to such 
Federal control, or with any order of the President. 
Have [283] you held that the President may not only 
initiate rates and put them into effect immediately, but 
may set aside any law of Congress with regard to trans- 
portation or with regard to common carriers? 

Commissioner Claek. No; we have not assumed to 
formulate an interpretation of the provision of that act, 
which seems to be so broad as to confer, as a war meas- 
ure, upon the President powers which are limited only by 
what he deems to be necessary, and to set aside other 
laws and orders, in so far as they are inconsistent with 
his orders. Now, whether or not an existing law would 
be inconsistent with such an order is a matter of judg- 
ment, on which we would not be authorized to pass, and 
we have had no concrete case which has brought that be- 
fore us. 

Senator Cummins. Later paragraphs in section 10 
seem to give to the Interstate Commerce Commission 
the right to review a rate put in by the Director General. 
You have had no occasion to interpret that authority in 
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connection with the general authority of the President to 
set aside all laws? 

Commissioner Clark. No ; we have had a large num- 
ber of cases before us in which the Director General has, 
by amendment to the complaint, been made a party de- 
fendant. We have decided several such cases, in which 
we have ordered changes in the rates, or in the rate ad- 
justment, as initiated by the Director General. There 
has been, so far as I know, no resistance of any of those 
orders. 

Senator Cummins. For instance, take the law relating 
to carrier liability for personal injury ; the question has 
not been up before you in any way as to whether the 
President could set aside that law? 

Commissioner Clabk. No. 

Senator Cummins. Now, passing on to another part of 
the statute, there is a great deal that has been said here 
about the conflict between the State authority and the 
Federal authority, especially with regard to rates, and the 
commission has assumed, has it not, that the President 
has the authority to set aside all State laws or regulations 
of State commissions upon that subject? 

Commissioner Clabk. We have assumed that this act 
gave him the power to prescribe the rates for intrastate 
traffic on roads under Federal control. 

Senator Cummins. In that connection have you consid- 
ered and passed upon section 15, which, as you may re- 
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member, was added to the bill upon the floor of the Senate 
as an amendment. It provides : 

That nothing in this act shall be construed to amend, 
repeal, impair, or affect the existing laws or powers of 
the States in relation to taxation or the lawful police 
regulations of the several States except wherein such 
laws, powers, or regulations may affect the transporta- 
tion of food, war material, Government supplies, or the 
issuance of stocks and bonds. 

I think the commission recognizes that a State, in fixing 
a rate for a common carrier, whether directly by the leg- 
islature or indirectly through a commission, is exercising 
a police power, does it not? 

Commissioner Clabk. I so understand. That has been 
frequently mentioned in our conferences, and I have 
heard no dissent from it. 

Senator Cummins. Then, if that be so, where does the 
Director General get the authority to set aside rates 
that have been established by the States, whether through 
legislation or through commissions? If that right is ex- 
pressly reserved in the act under which the Director Gen- 
eral is proceeding, where is the authority for doing that 
thing? 

[284] Commissioner Claek. I know of no statutory 
authority for the Director General doing anything, except 
the act from which you are reading. 

Senator Cummins. The question that I have just sug- 
gested has not been before the commission, I suppose? 
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Commissioner Clabk. No, sir. The question has been 
brought up, indirectly and informally, as to whether or 
not under that act the provision that the commission may 
review, upon complaint, rates initiated by the President, 
makes of the commission the sole tribunal to which com- 
plaint may go as to an intrastate rate, and we have a con- 
crete case of that kind now before us and which we are in- 
vestigating. 

Senator Townsend. From what State? 

Commissioner Clabk. Illinois; the transportation of 
water. 

Senator Cummins. That brings me to this question: 
We now have a limitation upon Government operation or 
possession of 21 months after the war closes. Do you 
think that for 21 months, or whatever period may elapse 
before final disposition is made of this subject, the Presi- 
dent ought to continue to have the power to make rates 
and to put them into effect, beyond the intervention of the 
Interstate Commerce Commission 

Commissioner Clabk. I see only one substantial reason 
to present in advocacy of the continuance of that power, 
and that is the argument that the Government has as- 
sumed the payment of compensation for the roads, and 
ought to earn that compensation from the operation of 
the properties if that can be done within reasonable 
limits. 

Senator Cummins. But the Interstate Commerce Com- 
mission can represent the Government of the United 
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States quite as effectually and quite as intelligently upon 
that subject as the Director General, can it not? Here 
are certain moneys that have to be earned, of course, and 
we must raise them in some fashion or other ; but operat- 
ing these roads as a war necessity and for war purposes, 
why should the rates imposed upon the people of the 
country be made sufficient to fulfill the guaranty that has 
been executed or which is to be executed for return? 

Commissioner Clark. Well, Senator, in considering 
the advisability of this unified control, under the exercise 
of Federal authority, I have always believed that it would 
result in the payment by the Government of important 
sums, which I think are a proper part of our war ex- 
penses. 

Senator Cummins. Yes. 

Commissioner Clabk. Now, I think the Government is 
going to have to make those payments in larger or smaller 
amounts, dependent upon conditions and circumstances. 

Senator Cummins. Undoubtedly. 

Commissioner Clabk. And whatever course is adopted, 
I do not believe that the Government will ever come out 
of this thing with enough earnings from these railroads 
to pay the obligations which the Government must meet 
as the result of its taking them over. 

Senator Cummins. I agree that if the Government 
operates the roads, for any inefficiency or want of econ- 
omy that may be found in that operation, I suppose the 
shippers will have to pay for it; but the roads being 
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operated for war purposes, if they do not earn the [285] 
income that is necessary to make good the guaranty, it 
ought to be paid out of the Treasury and not extorted 
from the shippers of the country, ought it not? 

Commissioner Clark. Under those circumstances, it 
seems to me a very proper part of our war expenses. 

Senator Cummins. And it is not likely that the Inter- 
state Commerce Commission would adjust rates so that 
deficits which were occasioned by war movement would 
be taken from or made up by the shippers, is it? 

Commissioner Clark. We have never adjusted rates 
on any such principle. 

Senator Cummins. That probably is one of the reasons 
that the Director General wants to continue the operation 
of these roads ; at least, I can conceive that it would be 
very convenient for him to do it in that way. 

Senator Watson. How much does that involve, Sen- 
ator? 

Senator Cummins. It involves for this year about 
$140,000,000, and what it will involve next year no human 
being can tell. 

Senator Gore. You say that you have passed on a good 
many complaints in relation to rates initiated by the Di- 
rector General? 

Commissioner Clark. I said we had had a good many 
complaints to which the Director General had, by amend- 
ment, been made a party. 
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Senator Gobe. Allowing some and disallowing others, 
I suppose? 

Commissioner Clark. Yes. 

Senator Gore. Has there seemed to be any uniform ob- 
jection raised to the rates initiated by the Director Gen- 
eral? In other words, has the objection generally been 
that the rates are too high, or too low, or that they are 
thrown out of line with other rates? 

Commissioner Clash. The complaint against those 
rates is usually with respect to relative adjustments; 
and while not admitting that the rates as they now stand 
are reasonable per se, the shippers generally withhold ob- 
jection to the level of rates. I think it is only proper to 
say that throughout this whole period there has been 
manifest a feeling of great loyalty on the part of the 
shippers of the country in accepting the rates and with- 
holding complaints and objections to them, recognizing 
that they are a part of the war program. 

Senator Gore. My theory is that the chief difficulty is 
in maintaining the relation to other rates, and I voted 
against giving the power to the Director General for that 
reason. I think the commission is better qualified to do 
that than the Director General or anybody else ; and, for 
that reason, I wanted to know if you could state any com- 
mon ground that seemed to characterize these complaints. 

Commissioner Clark. Those that we have decided have 
been of the character that I have suggested. 
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Senator Gore. That is, with regard to the relative ad- 
justment 1 ? 

Commissioner Clark. Yes ; complaint against the rela- 
tive adjustment of rates, and we have required readjust- 
ment which, in our judgment, made a fairer rate basis. 

Senator Gore. That is what I thought. 

The Chairman. Inasmuch as there were several mem- 
bers of the committee who desire to ask Mr. Clark some 
further questions, I would ask him to come back for a 
short while to-morrow morning, the hour for adjourn- 
ment now having arrived. 

[286] I would state that, not knowing whether the com- 
mission has any other member it would like to be heard, 
under the schedule that we have adopted, that after Mr. 
Clark's testimony, the railroads will be the next to be 
heard, and if Mr. Clark gets through to-morrow during 
the morning session, I hope the railroads will be prepared 
and have their witness here. 

Mr. Alfred P. Thom. Mr. Chairman, the first witness 
we will have is Mr. T. DeWitt Cuyler, who will find it ab- 
solutely necessary to be in Philadelphia to-morrow night ; 
and I was wondering if it would be possible to make an 
arrangement whereby he may have three-quarters of an 
hour, or, say, an hour of to-morrow morning's session. 
We would like that, if it could conveniently be done. 

Senator Cummins. I think that would be all right, if 
the other witnesses of the commission are here. 

The Chairman. How would it do to set aside our regu- 
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lar session to-morrow morning for the railroads, and have 
Mr. Clark subject to call by the committee later? 

Senator Cummins. That is satisfactory. 

The Chaibman. Then, it will be so understood. 

[298] The following statement was introduced by Com- 
missioner Edgar E. Clark, of the Interstate Commerce 
Commission, in connection with his testimony given in the 
hearing held January 8, 1919 : 
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Monthly summary of revenues and expenses, 1918, 1917, and average of cor- 
responding months in the three fiscal years constituting the test period. 
Large steam roads in the United States. 



JANUARY. 





1918 


1917 


3-year average. 




232,849 


231,858 


229,990 






Railway operating revenues: 


$188,685,129 

66,467,628 

4,575,990 

8,786,966 

7,671,380 

8,752,071 

389,360 

123,766 


$211,651,106 

69,418,166 

5,441,955 

7,847,754 

8,665,542 

7,624,233 

325,354 

130,365 


$181,508,570 




51,683,694 


Mall 


5,061,481 




6,598,896 




7,429,723 




6,996,966 


Joint facility Or 


297,941 


Joint facility— Dr 


112,326 






Total 


285,083,748 


300,843,745 


258,364,946 






Railway operating- expenses: 

Maintenance of way and structures ... 


40,755,871 

66,990,814 

4,912,701 

147,066,612 

3,017,622 

8,434,769 

421,639 


32,043,121 

53,515,969 

5,324,127 

114,856,585 

2,594,218 

7,799,328 

636,992 


28,217,285 
46,658,319 




5,031,818 




98,910,605 




2,173,804 




6,893,334 


Transportation for inventory— Or. ... 


502,884 


Total 


270,756,750 


215,496,356 


187,382,282 






Net revenue from railway operations 


14,326,998 

14,684,639 

42,773 

*400,414 

94.97 


85,347,389 

13,708,362 

51,485 


70,982,664 
12,379,619 




44.029 




71,587,542 1 68.569.015 




71.63 


1 72.63 



FEBRUARY. 



1918 



1917 



3-year average. 



Average miles operated 

Railway operating revenues: 

Freight 

Passenger 

Mail 

Express 

All other transportation 

Incidental 

Joint facility— Or 

Joint facility— Dr 



232,887 



231,847 



230,047 



$198, 
62, 

4, 
9, 
7. 
7; 



608,874 
260,049 
373,656 
033,427 
867,080 
349,433 
418,158 
126,814 



$185,138,707 
52,400,863 
4,192,730 
8,666,245 
7,802,940 
6,958,635 
316,262 
113,985 



$173,086,668 
46,812,237 
4,650,467 
6,662,496 
7,134,828 
5,599,008 
290,717 
100,178 



Total 



289,683,833 



265,362,397 



244,126,243 



Railway operating expenses: 

Maintenance of way and structures 

Maintenance of equipment 

Traffic 

Transportation 

Miscellaneous 

General 

Transportation for inventory— Cr. 



38,789,221 

66,363,966 

4,570,160 

140,170,736 

2,735,689 

8,432,518 

471,390 



30,231,170 
49,647,702 
5,203,003 
113,221,798 
2,489,963 
7,448,753 
447,092 



27,506,987 

46,305,871 

5,031,107 

95,963,771 

2,059,536 

6,690,524 

389,758 



Total 



260,590,900 



207,795,297 



182,168,038 



Net revenue from railway operations 

Railway tax accruals 

Uncollectible railway revenue 

Railway operating income > 

Operating ratio 



29,092,933 

14,630,828 

45,996 

14,416,109 

89.86 



57,667,100 

13,664,826 

40,769 

43,861,515 

78.31 




•Debit. 
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[299] Monthly summary of revenues and expenses, 1918, 1917, etc. — 

Continued. 
MARCH. 



Average miles operated 

Railway operating revenues: 

Freight 

Passenger 

Mail 

Express 

All other transportation 

Incidental 

Joint facility— Or. 

Joint facility— Dr 



Total 



Hallway operating expenses: 

Maintenance ol way and structures . . 

Maintenance of equipment 

Traffic 

Transportation 

Miscellaneous 

General 

Transportation for inventory— Or. .. 



Total 



Net revenue from railway operations 

Railway tax accruals 

Uncollectible railway revenue 

Railway operating Income 

Operating ratio : 



1918 



232,910 



588,843 
170,336 
525,634 
577,710 
446,257 
306,434 
430,151 
132,889 



365,912,476 



43,805,888 

73,849,923 

4,532,054 

150,166,420 

2,982,641 

8,565,106 

473,846 



283,428,186 



82,484,290 

15,097,140 

78,880 

67,308,270 

77.4* 



1917 3-year average. 



231,673 



$227,271,167 

59,031,845 

5,123,324 

8,501,812 

9,156,433 

7,862,605 

323,000 

120,319 



317,149,867 



35,358,498 
55,295,596 
5,349,598 
123,165,005 
8,681,219 
7,782,183 
603,650 



889,028,449 



88,121,418 

14,179,712 

60,170 

73,881,536 

72.21 



$200,886,785 
52,051,782 
5,002,928 
6,944,554 
7,970,939 
6,232,806 
291,688 
106,429 



279,275,047 



31,319,578 
48,881,934 
5,094,389 
101,882,900 
2,197,271 
6,914,686 
489,535 



195,801,223 



83,473,824 

12,562,469 

56,802 

70,854,553 

70.11 



APRIL. 





1918 


1917 


3-year average. 




233,038 


231,783 


230,047 




Railway operating revenues: 


$863,757,318 
72,452,520 
4,595,152 
9,529,136 
10,092,773 
9,805,912 
584,804 
148,880 


$227,943,184 
60,363,082 
4,973,862 
8,564,590 
9,490,733 
7,776,212 
337,184 
119,756 


$197,400,104 
53,257,285 
4,902,483 
7,143,426 
8,073,132 
6,135,957 
307,043 
115,020 




Mail 
















370,614,729 


319,388,491 


277,104,409 




Railway operating expenses: 

Maintenance of way and structures . . . 


46,906,769 

73,155,347 

4,232,065 

145,474,141 

2,973,136 

8,348,290 

434,298 


38,651,179 

54,496,310 

5,294,483 

119,176,186 

2,743,159 

7,786,276 

620,927 


85,889,458 

47,650,828 

5,085,736 

97,446,955 

2,202,082 

6,940,133 

488,022 










Transportation for inventory— Or. ... 




880,655,455 


227,626,668 


194,227,171 




Net revenue from railway operations 
Railway tax accruals 


89,959,274 

15,096,585 

40,011 

74,822,678 

75.73 


91,701,825 

14,218 740 

48,010 

77,440,075 

71.28 


82,877,237 
12,605,321 


Uncollectible railway revenue 


Railway operating income 


70,219,021 

70.09 
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[300] Monthly summary of revenues and expenses, 1918, 1917, etc — 

Continued. 
MAT. 





1918 


1917 


3-year average. 




333,029 


231,801 


230,086 






Railway operating revenues : 


$262,767,808 

79,184,423 

4,662,664 

10,232,660 

10,331,665 

10,824,500 

491,220 

152,634 


$251,929,055 
61,288,774 
4,994,881 
8,878,007 
9,979,850 
8,611,010 
- 349,698 
126,887 


$211,627,494 
55,072,575 
4,907,305 




Mail 




7,401,021 

8,650,664 

6,795,908 

304,261 

104,659 






Joint facility— Or 


Joint facility — Dr 






378,242,104 


345,904,288 


294,654,569 




Hallway operating expenses: 

Maintenance of way and structures . . . 


49,310,046 

74,704,753 

4,027,961 

146,488,732 

3,111,318 

8,470,987 

591,494 


41,080,849 
57,877,093 
5,453,759 
124,180,933 
2,721,831 
7,965,578 
573,097 


37,818,868 

49,389,720 

5,212,486 

99,892,185 

2,266,078 

7,028,420 

591,434 










Transportation for inventory— Or. ... 




285,522,303 


238,686,946 


201,006,312 




Net revenue from railway operations 


92,719,801 

15,700,971 

39,889 

76,978,941 

75.49 


107,217,342 

14,391,659 

50,565 

92,775,128 

69.00 


93,648,257 

12,740,612 

61,342 

80,846,308 

68.22 









JUNE. 



Average miles operated 

Railway operating revenues: 

Freight 

Passenger 

Mall 

Express 

All other transportation 

Incidental 

Joint facility— Or 

Joint facility— Dr 



Total 



Railway operating expenses: 

Maintenance of way and structures 

Maintenance of equipment 

Traffic 

Transportation 

Miscellaneous 

General 

Transportation for inventory— Or. 



Total 



Net revenue from railway operations 

Railway tax accruals 

Uncollectible railway revenue 

Railway operating income 

Operating ratio 



1918 



233,014 



427,763 
667,475 
489,755 
660,579 
750,176 
978,472 
489,300 
154,141 



67,691,061 

106,396,321 

5,473,481 

238,416,885 

4,164,830 

13,405,801 

452,074 



435,098,305 



41,786,986 
17,111,004 

61,733 
58,959,663 

110.62 



3-year average. 



231,831 



$247,318,427 

68,113,521 

4,927,465 

9,345,141 

10,634,087 

9,124,516 

333,949 

131,237 



349,669,869 



41,246,833 

55,599,056 

5,456,985 

122,990,034 

2,803,174 

8,173,739 

687,975 



235,581,846 



114,088,023 

15,113,722 

64,383 

98,909,918 

67.37 



$207,972,317 

61,980,648 

4,880,501 

7,847,677 

9,134,793 

7,336,330 

326,106 

122,702 



299,355,672 



38,045,906 
48,223,228 
5,396,851 
98,855,506 
2,358,141 
7,373,826 
858,240 



199,395,218 



99,960,464 

13,290,128 

109,194 

86,661,131 

66.61 
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[301] Monthly summary of revenues and expenses, 1918, 1917, etc.- 

Continued. 
JULY. 



Average miles operated 

Railway operating revenues: 

Freight 

Passenger 

Mail 

Express 

All other transportation 

Incidental 

Joint facility— Or 

Joint facility— Dr 



Total 



Railway operating expenses: 

Maintenance of way and structures 

Maintenance of equipment 

Traffic 

Transportation , 

Miscellaneous 

General 

Transportation for Inventory — Cr. . 



Total 



Net revenue from railway operations 

Railway tax accruals 

Uncollectible railway revenue 

Railway operating income 

Operating ratio 



1918 



232,337 



104. 

i. 



151,575 
403,679 
430,674 
512,912 
091,375 
434,565 
528,511 
168,487 



468,379,804 



53,904,452 

82,953,281 

3,817,455 

164,127,135 

3,393,576 

9,022,888 

474,949 



316,813,838 



151,565,966 
15,803,327 



135,699,030 
67.64 



1917 



231,242 



$241,556,482 

73,739,148 

4,846,049 

9,059,920 

9,900,839 

9,076,021 

352,764 

136,829 



348,394,394 



40,740,529 

56,068,842 

5,396,154 

125,116,519 

2,878,008 

8,298,248 

683,922 



237,809,378 



110,585,016 

14,898,911 

35,863 

95,650,242 



3-year average. 



229,008 



$180,928,446 

66,253,174 

4,850,427 

6,451,545 

7,937,147 

6,195,201 

294,551 

107,890 



272,802,601 



35,788,228 
45,141,477 
5,208,139 
87,744,349 
2,271,775 
6,477,512 
601,680 



182,024,800 



90,777,801 

11,972,944 

37,903 

78,766,954 

66.72 



AUGUST. 





1918 


1917 


3-year average. 




232,866 


232,202 


229,125 






Railway operating revenues: 


$349,816,570 

113,651,976 

4,474,822 

10,650,916 

11,992,973 

11,794,533 

527,496 

149,664 


$250,281,115 

81,923,003 

4,830,148 

9,107,049 

10,050,982 

9,769,008 

402,401 

140,105 


$195,050,082 

67,930,428 

4,893,938 

6,425,273 

8,261,395 

6,347,297 

316,759 

115,294 




Mall 










Joint facility— Dr 






502,759,622 


366,223,601 


289,109,878 




Railway operating expenses: 

Maintenance of way and structures ... 


56,585,861 

115,747,516 

3,517,908 

171,597,296 

3,876,553 

8,590,329 

427,798 


42,393,551 
59,912,634 
5,609,413 
128,893,684 
2,968,545 
7,928,576 
787,662 


36,954,957 
46,408,029 
5,087,297 
89,499,774 
2,297,066 
6,361,027 
593,197 










Transportation for inventory— Or. ... 




358,987 65 


246,918,741 


186,014,943 




Net revenue from railway operations 


143,771,957 

15,596,989 

51,907 

128,123,081 

71.40 


119,304,860 

14,774,952 

57,017 

104,472,891 

67.42 


103,094,935 

12,197,598 

99,528 

90,797,809 

64.34 


Uncollectible railway revenue 
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[302] Monthly summary of revenues and expenses, 1918, 1917, etc. — 

Continued. 
SEPTEMBER. 





1918 


1917 


3-year average. 




232,397 


232,709 


229,185 






Railway operating revenues: 

Freight 


$341,058,242 

105,772,737 

4,343,521 

13,731,911 

11,382,528 

11,482,630 

508,211 

153,820 


$242,174,017 

82,527,870 

4,771,814 

9,402,030 

9,856,985 

9,811,691 

395,986 

141,896 


$204,216,062 
63,147,719 




Mail 


5,006,200 




6,742,274 




8,398,165 




6,309,945 




315,921 


Joint facility— Dr 


122,016 






Total 


488,135,960 


358,798,497 


294,013,270 






Railway operating expenses: 

Maintenance of way and structures . . . 


69,962,827 

117,967,295 

3,457,832 

176,977,007 

3,429,153 

9,171,061 

360,275 


40,658,262 
58,375,169 
5,393,805 
129,430,372 
3,067,763 
8,112,884 
721,574 


36,264,529 
46,342,787 




4,990,492 
90,755,649 






2,244,571 




6,512,337 
754,380 


Transportation for inventory— Or. ... 




370,604,890 


244,316,681 








Net revenue from railway operations 


117,531,070 

16,102,550 

38,567 

101,389,953 

75.92 


114,481,816 

19,797,896 

45,993 

97,637,927 

68.09 


107,657,385 
12,361,001 




57,169 




95,239,215 




63.38 



OCTOBER. 



Average miles operated 

Railway operating revenues: 

Freight 

Passenger 

Mall 

Express 

All other transportation 

Incidental 

Joint facility— Or. 

Joint facility— Dr 



Total 



Railway operating expenses: 

Maintenance of way and structures 

Maintenance of equipment 

Traffic 

Transportation 

Miscellaneous! 

General 

Transportation for inventory— Or. . 



Total 



Met revenue from railway operations 

Railway tax accruals 

Uncollectible railway revenue 

Railway operating income 

Operating ratio 



345,144 
715,185 
,272,807 
,680,618 
,773,692 
168,974 
524,371 
148,532 



63,660,493 

118,801,741 

3,462,372 

185,133,534 

3,304,741 

9,588,742 

579,057 



383,372,566 



105,959,693 

16,396,539 

51,929 

89,511,225 

78.35 



1917 



3-year average. 



$271,395,058 

77,280,262 

4,636,813 

9,212,441 

10,097,416 

9,741,173 

384,885 

143,737 



382,544,311 



40,490,983 

63,895,847 

5,701,991 

139,351,458 

3,010,315 

8,409,243 

802,618 



260,057,219 



122,487,092 

16,621,554 

97,105 

105,768,433 

67.98 



229,316 



$218,355,052 
57,648,160 
5,008,681 
6,881,596 
8,602,776 
6,309,681 
314,434 
122,108 



302,998,272 



35,758,493 
48,002,112 
5,081,646 
95,209,812 
2,175,009 
6,604,490 



192,196,541 



110,801,731 

12,506,552 

55,189 

98,239,900 
63.43 
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[303] Monthly summary of revenues and expenses, 1918, 1917, etc. — 

Continued. 



TEN MONTHS ENDING WITH OCTOBER. 






1918 


1917 


3-year average. 




232,768 


232,247 


229,681 






Railway operating revenues: 


$2,818,178,627 

866,675,893 

44,641,564 

102,568,529 

103,591,193 

103,195,484 

4,838,234 

1,454,780 


$2,357,337,826 

675,995,350 

49,747,292 

87,602,865 

95,929,935 

86,494,596 

3,625,549 

1,305,334 


$1,971,031,680 




576,737,702 


Mail 


49,164,411 




69,088,757 




81,593,662 




63,258,099 




3,059,415 




1,128,621 








4,032,234,144 


3,355,328,079 


2,811,804,907 






Railway operating expenses: 

Maintenance of way and structures . . . 


521,691,085 

897,206,820 

42,010,618 

1,666,399,850 

32,485,831 

92,082,032 

4,689,107 


383,027,441 

564,894,375 

54,200,512 

1,240,877,509 

27,964,628 

79,749,836 

6,467,277 


343,064,879 
478,004,305 




51,214,960 




956,161,406 




22,235,323 




67,796,289 


Transportation for inventory— Or. ... 


5,904,151 




3,847,085,989 


2,344,206,924 


1,906,572,413 






Net revenue from railway operations 


785,148,215 

156,438,077 

515,698 

628,194,540 

80.68 


1,011,121,155 

148,071,739 

551,372 

862,498,044 

69.87 


905,232,493 
124,914,535 




623,713 




779,694,244 




67.81 







At 12.05 o'clock p. m. the committee adjourned until 
Thursday, January 9, 1919, at 10 o'clock a. m. 



[305] THURSDAY, JANUARY 9, 1919. 
United States Senate, 
Committee on Interstate Commekce, 
Washington, D. C. 
The committee met, pursuant to adjournment, in room 
410, Senate Office Building, at 10 o'clock a. m., Senator 
Ellison D. Smith (chairman) presiding. 
The Chairman. The committee will come to order. Mr. 
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Clark, you indicated that you desired to make some 
changes or corrections in your statement of yesterday. 
Statement of Mr. Edgae E. Clark — Resumed. 

Commissioner Clark. Mr. Chairman, I have learned 
that in some quarters the expression that I uttered yes- 
terday to the effect that the Congress should determine 
the date for the return of these properties has been mis- 
understood or misinterpreted into a criticism of the ac- 
tion of the Congress in vesting that power in the Presi- 
dent, or as intimating a lack of confidence in the exercise 
of that power by the President. 

I want to make it entirely clear on the record that I had 
no such thought in mind. What I intended to convey — 
and I am sure the members of the committee so under- 
stood — was the thought that the Congress, being respon- 
sible for the future policy and for whatever legislation 
may be enacted, ought, as a good, sound proposition, also 
to determine the date upon which the Federal control 
should cease ; and while I may have been unhappy in the 
words used, or in the manner of expressing it, I simply 
want to make clear that I only meant to suggest a sound 
policy of dealing with the matter, and independent of any 
feeling or thought of criticism or suspicion of anybody. 
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[339] FRIDAY, JANUARY 10, 1919. 

United States Senate, 
Committee on Inteestate Commebce, 

Washington, D. C. 
The committee met, pursuant to adjournment, at 10 
o'clock a. m., Senator Ellison D. Smith, (Chairman) pre- 
siding. 

The Chairman. The committee will come to order. 
Mr. Clark, you may now continue your testimony be- 
fore the committee. 

Statement of Mr. Edgar E. Clark — Resumed. 
Commissioner Clark. Mr. Chairman, I understood, 
when you adjourned the other evening, that some of the 
members of the committee desired to interrogate me fur- 
ther. When I presented the two memorandums from the 
Commissioners, I said that I would read them, and then 
go back and comment on them; but on looking over the 
record, I find that practically every subject on which I 
had intended to comment has been explored by inquiries 
from members of the committee, and, therefore, I do not 
think I care to add anything in the way of initial com- 
ment. 

I have extracted from our annual reports, and from 
some of our reports in cases, expressions of the commis- 
sion on the subject of supervision of securities, which 
may or may not be of interest to the committee, and which 
I will put in, or not, as you may wish. 
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The Chairman. We will be very glad to have you put 
them in. 

(The matter above referred to appears in full below as 
follows:) 

Extracts From Annual Reports and Formal Cases of 
the Commission Eelative to Securities of 
Railroad Corporations. 
[Annual Report of 1908, pp. 84-86.] 
"A second consideration which leads the commission to 
urge upon Congress provision for an authoritative valua- 
tion of railway property is the importance which the 
question of capitalization has assumed in recent years. 
No one at the present time can say whether railways are 
undercapitalized or overcapitalized ; or, should objection 
be made to that way of putting the question, no one can 
say, with the information in hand, which of the roads are 
undercapitalized and which are overcapitalized. A valua- 
tion adequate to the problem in hand should not stop with 
the simple statement of an amount; on the contrary, it 
should analyze the amount ascertained according to the 
sources from which the value accrues, and show the eco- 
nomic character as well as the industrial significance of 
the several forms of value. In no other way is it possible 
to arrive at an intelligent understanding of that complex 
situation, suggested by the phrase 'railway capitaliza- 
tion. ' 
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[340] "The problem of railway valuation touches the 
figure which should be allowed as a measure of the cor- 
porate investment placed at the service of the public; 
the problem of railway capitalization, on the other hand, 
as that word has come to be understood, pertains to the 
amount of securities that should be issued by a corpora- 
tion and distributed to investors as the evidence and 
measure of their respective interests. What interest, if 
any, has the public in the amount and the kinds of securi- 
ties issued by public service corporations ? 

' ' The reasonable limit of stock and bond issues, from the 
point of view of sound corporation finance, is plain. No 
conservative management will increase securities beyond 
the ability of assured earnings to support the increased 
interest charges or dividend payments. To go beyond 
this would be to enter the domain of speculation. There 
may be cases in which it is wise, even in the interest of 
investors, to draw securities against future expectations, 
but speaking generally, and from the public point of view, 
it is better that a corporation whose solvency depends 
upon the use of speculative securities should acknowledge 
at once the necessity of reorganization, rather than that 
the fund of the country's assured credits should be di- 
luted by injecting into it paper of a speculative character. 
This assumption must approve itself to every observer of 
business conditions who appreciates the importance of a 
stable fund of business credits, and if Congress believes 
it within the sphere of the Government to take official 

132 



CLARK ON INTERSTATE COMMERCE 

notice of the distress and suffering incidental to com- 
mercial crises and business depressions, it can not pro- 
ceed far along such a line of thought without being forced 
to recognize that the amount and character of corporate 
securities is an important element in the situation. 

"The direct interest of the commission in the matter, 
however, arises from the fact that Congress has made 
this body a tribunal, when complaint is made, for inquir- 
ing into the reasonableness of railway rates. It has fre- 
quently been urged that capitalization exercises no influ- 
ence upon rates, but such an assertion is at best a partial 
truth. When one holds in mind how persistently the 
courts oppose the enforced approach of railway tariffs to 
the line of confiscation; when one comes to realize how 
eager the carriers are to restore to their property ac- 
counts the value of the improvements of past years paid 
for out of revenues; when one clearly understands that 
so long as railways which operate on different levels of 
cost continue to compete for the same traffic, there must 
result a permanent differential profit to the more for- 
tunate road ; and, finally, when one reflects upon the fact 
that securities once issued are ordinarily beyond recall 
and beyond control, it is difficult to see how one can as- 
sert that the kind and amount of securities issued by a 
public service industry have no bearing on the problem 
of railway tariffs as that problem must be regarded by 
the commission and by the courts. It is in fact the 
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setting in which the problem is most frequently submitted 
for judicial consideration. 

"The commission desires to avail itself of this oppor- 
tunity of expressing to Congress its judgment that some 
adequate method of Federal control over railway capi- 
talization is required by the interests involved. ' ' 

[Annual Report of 1909, pp. 8, 9.] 
"The need of exercising control over railway capitali- 
zation is again urged upon the attention of the Congress. 
Upon this subject, constantly increasing in importance, 
we can not better express our views than by quoting the 
following from our last annual report." 

(Here follows above quotation from 1908 report.) 
[Annual Eeport of 1910, pp. 35-36.] 

"We have set forth in previous reports the reasons 
which have actuated us in recommending reasonable con- 
trol of railway capitalization, and without here repeat- 
ing the same, we deem it proper to add that subsequent 
observation and experience confirm our conviction as to 
the wisdom and urgent need of proper legislation for 
this purpose. 

' ' In view of the action taken by Congress in providing 
for a special commission for the investigation of the ques- 
tions involved in the Federal control of the issues of 
stocks and bonds by interstate carriers, it may be proper, 
merely as a matter of information, to call attention to a 
few of the provisions in the uniform system of accounts 
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promulgated by the commission which bear directly or in- 
directly upon the question in hand. 

"First. The construction accounts promulgated by the 
commission lay down the rule that all charges to prop- 
erty should be the money value and not the [341] debt 
value of the transactions recorded. This means that so 
far as construction accounts are controlled by the com- 
mission's orders, the "cost of property," which is the 
first item on the asset side of the balance sheet, must be 
the cost in money and not the cost in debt. The beneficial 
effect of this rule is limited by the fact that the jurisdic- 
tion of the commission does not extend to construction 
companies, nor does there seem to be any feasible means, 
without further legislation, of controlling charges to the 
property accounts of a carrier which represent a lump 
sum for the purchase of constructed properties. Further 
legislation by Congress is required before the purpose 
of the rule above recited can be completely realized. 

' ' Second. The accounting rules promulgated by the com- 
mission further provide that all additions and better- 
ments, regardless of the source from which the money to 
pay for such additions and betterments may be derived, 
shall be made a charge to the property account. The pur- 
pose of this rule is to prevent the accumulation of what 
have sometimes been called "secret reserves" and thus 
obviate the danger of having these reserves restored to 
the books at some future time and made the basis of 
speculative manipulations. 
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"Third. The accounting orders of the commission re- 
quire that all additions and betterments paid for out of 
revenues rather than from the proceeds of securities sold 
should be set up on the liability side of the balance sheet 
as a specific item. This raises at once the question of 
the equity in the value of such improvements. Is this an 
equity of the stockholder or of the public? On this point 
the commission expresses no opinion; it does, however, 
in the system of accounts promulgated require that the 
amount of such improvements be separately stated in 
order that when the question of increased capitalization 
is under consideration, whether by stock dividend or 
otherwise, the amount involved will be a definite and not 
an uncertain amount. 

"Quite a number of other points might be named bear- 
ing upon the general question of the control of the issue of 
stocks and bonds, but sufficient has been said to make 
clear the statement that the commission's system of ac- 
counts has been drawn in full recognition of the possibil- 
ity that it may be used in the administration of a law 
which shall give to some Federal body supervisory con- 
trol of capitulation. ' ' 

[Annual Report of 1911, pp. 92-94, 96, 97.] 

"In our last annual report we stated some considera- 
tions in support of Federal control of railway capitaliza- 
tion as follows : 

(Here follows above quotation from 1910 report.) 

"In regard to the control of capitalization the above 
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reference to previous utterances of the .commission may 
suffice. Pursuant to an act of Congress, the President has 
appointed a special commission to investigate the entire 
subject of railway securities. We are advised that the 
report of the railroad securities commission will be sub- 
mitted to this Congress, and for that reason we refrain 
from a more extended discussion of the subject of capi- 
talization in the present annual report. 

# * # # # # # 

' ' The act requires that the annual report shall contain 
such recommendations as to additional legislation relat- 
ing to the regulation of commerce as the commission may 
deem necessary. 

"6. To provide for the regulation and control of capi- 
talization and suitable provisions for the valuation of 
railway property." 

[Annual Eeport of 1912, pp. 70, 71.] 

"In previous reports the commission has called the at- 
tention of Congress to the desirability of legislation upon 
various subjects ; among others, a physical valuation of 
railroads, a uniform classification, a more explicit defini- 
tion of the authority of this commission over telegraph 
and telephone lines, and control over railway capitaliza- 
tion. We here renew our previous recommendations 
without taking time to restate the reasons already given. ' ' 
[Annual Eeport of 1913, p. 82.] 

"In previous reports the commission has indicated the 
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desirability of legislation upon the subject of control over 
railway capitalization. Without attempting to add to the 
reasons previously advanced, we renew those recom- 
mendations." 

[342] [Annual Report of 1914, p. 65.] 
' ' For the reasons stated in our last and previous annual 
reports we renew our recommendations therein con- 
tained, to the effect--- 

* * ^ W Tf tF "S- 

' ' That there should be appropriate and adequate legis- 
lation upon the subject of control over railway capitaliza- 
tion." 

[Annual Eeport of 1915, p. 69.] 
(Same as in report of 1914.) 

[Annual Report of 1916, p. 92.] 
(Same as in reports of 1914 and 1915.) 

[Annual Report of 1917, p. 69.] 
(Same as in reports of 1914-16.) 

[Annual Report of 1918, p. 3.] 
' ' If the policy of private ownership and operation under 
regulation is continued, the following subjects will re- 
quire legislative consideration * * * (3) Regulation 
of issues of securities." 

[Consolidation and Combinations of Carriers, 12 I. C. C, 

277, 306.] 
"The time has come when some reasonable regulation 
should be imposed upon the issuance of securities by rail- 
ways engaged in interstate commerce. We are aware 
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that in the construction of new lines of railway, develop- 
ing new territory, it has been necessary in many instances 
to sell railway securities at large discount, and to sell 
bonds with stock bonuses, and even in such cases it has 
many times been difficult to raise the necessary capital. 
Men will not invest their money and take the risk for 
small rates of interest. 

"But this principle does not apply to old established 
railway systems having good credit. Such railways should 
be prevented from inflating their securities for merely 
speculative purposes. Railroads should be encouraged 
to extend their systems and develop the country. It is of 
the utmost importance also that railway securities should 
be safe and conservative investments for the public, and 
should yield good and ample return for the money in- 
vested. Reasonable regulation will tend to make them 
safer and more secure investments, and thereby benefit 
not only the railway companies but the public." 
[The New England Investigation, 27 I. C. C, 560, 618.] 

"In conclusion this commission desires to call attention 
to one lesson from this investigation of national applica- 
tion. 

"No student of the railroad problem can doubt that a 
most prolific source of financial disaster and complication 
to railroads in the past has been the desire and ability of 
railroad managers to engage in enterprises outside the 
legitimate operation of their railroads, especially by the 
acquisition of other railroads and their securities. The 
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evil which results, first, to the investing public, and, 
finally, to the general public, can not be corrected after 
the transaction has taken place ; it can be easily and ef- 
fectively prohibited. In our opinion the following propo- 
sitions lie at the fountain of all adequate regulation of 
interstate railroads : 

"1. Every interstate railroad should be prohibited 
from expending money or incurring liability or acquiring 
property not in the operation of its railroad or in the le- 
gitimate improvement, extension, or development of that 
railroad. 

"2. No interstate railroad should be permitted to lease 
or purchase any other railroad, nor to acquire the stocks 
or securities of any other railroad, nor to guarantee the 
same, directly or indirectly, without the approval of the 
Federal Government. 

"3. No stocks or bonds should be issued by an interstate 
railroad except for the purposes sanctioned in the two 
preceding paragraphs, and none should be issued without 
the approval of the Federal Government. 

"It may be unwise to attempt to specify the price at 
which and the manner in which railroad stocks and securi- 
ties shall be disposed of, but it is easy and [343] safe to 
define the purpose for which they may be issued and to 
confine the expenditure of the money realized to that 
purpose. That such a measure of regulation is neces- 
sary, and that it can only be administered through the 
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National Government, is the necessary conclusion from 
the facts developed in this proceeding." 
[Financial Eelations, etc., L. & N. E. E. Co., 33 I. C. C, 

168, 172.J 

' ' The above facts illustrate the manner in which perma- 
nent improvements on the Louisville & Nashville have in 
the past to a large extent been made out of earnings and 
subsequently charged to the capital account As the com- 
mission in its annual reports has previously pointed out, 
only by the fullest publicity and public supervision of 
stock and bond issues may such increasing of the capital 
accounts of carriers at the expense of the public be pre- 
vented." 

[Financial Transactions, C, E. I. & P. Ey. Co., 36 I. C. 

C, 43, 61. J 

"By this case the need of some limitations on the issu- 
ance of stocks and bonds by common carriers, whether di- 
rectly or through holding company devices or otherwise, 
is again demonstrated." 

[Pere Marquette E. E. Co. and C. H. & D. Ey. Co., 44 L 
C. C, 1, 222.J 

"The exploitation in 1903, 1904 and 1905 of the Pere 
Marquette and the Cincinnati, Hamilton & Dayton was 
not an incident of railroad construction. The properties 
had long been established. Whatever control or regula- 
tion of the issue of railroad securities was exercised by 
the States in which these roads operate was inadequate 
to prevent the exploiting or to forestall subsequent hasty 
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and unwise reorganization. To this extent that these 
flotations ultimately lodged in the hands of innocent in- 
vestors, whether here or abroad, the public was deeply- 
wrong. Whatever control or regulation was had of the 
properties and operations of the two roads was not suf- 
ficient to keep them in condition to satisfactorily serve 
the population dependent upon them. The result has 
been the same with each; financial disaster to the car- 
riers, serious loss to the holders of their securities, de- 
terioration of their physical properties, and a marked im- 
pairment of ability to perform their functions as public 
servants. 



"Can the like of what has befallen these two roads be 
made impossible hereafter? Perhaps not entirely, so 
long as financial circles continue complaisant toward 
financial exploitations which prove successful. But it 
will help if minority stockholders are more watchful of 
their interests and if bondholders assert their rights be- 
fore their security fades away for lack of upkeep, pur- 
posely neglected in order to pay interest and dividends 
unearned. It would, in our opinion, render such exploita- 
tion more difficult if the issuance and marketing of all 
securities of common carriers were subject to Federal 
regulation. As to that we renew the recommendations 
repeatedly made to the Congress in our annual reports." 
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[The Wabash Pittsburgh Terminal Investigation, 48 I 
C. C, 96, 144.] 

"This case illustrates again the great need for control 
of security issues and emphasizes the wisdom of the com- 
mission's requirement, which has been in effect since 
1907, that the charges to the accounts reflecting the car- 
riers' investment in road and equipment shall be based 
upon the cash cost of the property." 

[Proposed Increases in New England, 49 I. C. C, 
421, 434.] 

"Until this commission, or some other governmental 
body with adequate power, permanently controls the is- 
suance of carrier securities, and, within reasonable lim- 
itations, the application of the proceeds thereof, stock- 
holders and other investors in carrier securities are cer- 
tain from time to time to be subjected to such perils of 
mismanagement and resultant losses as have accrued to 
the stockholders of the New Haven, the Eock Island, the 
Pere Marquette, the Cincinnati, Hamilton & Dayton, and 
others. We say this with reference to future conditions, 
not overlooking the adequate, but temporary, safeguards 
now obtaining under Federal control. 

"After a railroad corporation like the New Haven and 
some of our other well-located and prosperous railroads 
has had a long career of business success, and reasonably 
safe management, its stock becomes widely distributed 
among [344] investors who pay little or no attention to 
guarding their investments. But this situation, fraught 
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with grave danger to the investing public, is one with 
which the Congress must deal. As the law now is, this 
commission is powerless to afford any real remedy for 
past misdoings or in the future to protect other similar 
bodies of stockholders from depredations and losses of 
an analogous kind. We can do no more than investigate 
and condemn after the evil has been accomplished, and 
make a "report" of losses and sufferings which we were 
powerless under the law to prevent. Private capital in- 
vested in carrier companies can not be generally safe 
under such lack of security regulation as has existed 
prior to Federal control. 

"This commission has frequently in its annual reports 
to Congress urged the necessity of remedial legislation 
along the lines indicated above. ' ' 

The Chaibman. Mr. Clark, complaint, or at least refer- 
ence, was made yesterday to the delays of the Interstate 
Commerce Commission in passing upon certain rates and 
complaints which come before the commission. I would 
like for you to state to the committee why all these delays, 
which are said to be so vexing and disastrous, should 
occur, and what is your view with respect to a remedy for 
such delays. 

Commissioner Clark. I am reminded of a comment a 
gentleman made yesterday afternoon in argument before 
the commission. In answering the argument of the repre- 
sentative of the other side, said he was reminded of a 
headline in a London paper — "Important if true!" I 
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will begin, Senator, by saying that if any tribunal, or 
even if an individual, is to pass upon the reasonableness 
and propriety of proposed rates before they are made ef- 
fective, it involves necessarily time in which to present 
the opposing views and the facts, and time in which to 
analyze the record and to consider it; and the length of 
that time depends altogether upon the importance of the 
case. 

The Chairman. Is your commission so organized that 
when these proposed changes in rates are presented to 
you, you address yourselves immediately to the subject? 

Commissioner Clark. We think that we address our- 
selves with reasonable promptness to it; and, with the 
exception of the Five Per Cent, case, I do not think there 
is any room to complain of delay on the part of the com- 
mission. That case did take a long time, and it took a 
very wide range. The commission, determined to employ 
special counsel in that case, and a great many questions 
were brought in and investigated, and the proceeding was 
long, and it took a good while for the commission to de- 
cide it. That, however, has not been true of subsequent 
cases. The Fifteen Per Cent, case was not delayed by 
the commission. I think it was settled with as much ex- 
pedition as could ever be expected in a case of that im- 
portance, and covering the, field that is covered. 

One gre,at, trouble witfy these things is the expression of 
opinion, by people who dp not base their- opinions on 
knowledge of th, e facts or a, consideration of anything but 
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the thought uppermost in their minds at the moment. I 
have read in the morning expressions from the of- 
ficials of railroads who were impatient at the delay of 
the commission, and on that same day have listened to 
appeals from counsel for railroads in the case in question 
for further time in which to prepare ; so that it has two 
sides. But a tribunal that is charged with the responsi- 
bility of investigating and deciding a question of that 
kind must, necessarily, desire to do it right — to make its 
decision sound — and it seems to me as inconsistent to say 
that a tribunal [345] of that sort shall make a decision 
within a specified time as it would be for the Senate to tell 
this committee to make up its mind and report a bill on 
a given date. There will necessarily be some delays; 
and when I say "delays" I mean there will be necessarily 
a consumption of time in considering these questions, so 
long as there is to be an investigation of rates before they 
become effective, and the only way to< avoid it is to 
abandon that effort. 

The Chaieman. You have been on the commission a 
good number of years, and your experience leads you to 
believe that there has been no unnecessary delay in the 
handling of these matters, does it? 

Commissioner Clark. Except as I have stated; and 
when I say "unnecessary delay" I do not mean to be un- 
derstood as saying that the delay in the Five Per Cent, 
case was unnecessary. I think probably we made the 
mistake of carrying that matter out into branches of in- 
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quiry that were not squarely at issue, and which did con- 
sume more time than we would consume again on a case 
of that kind. 

Senator Cummins. The chief delay is the time con- 
sumed in getting the testimony in before you? 

Commissioner Clabk. Yes, sir; the principal delay is 
in getting the case submitted. 

Senator Cummins. And that time is consumed by the 
respective sides of the controversy? 

Commissioner Clabk. Yes, sir. 

Senator Cummins. In endeavoring to inform the com- 
mission with regard to the facts? 

Commissioner Clabk. Yes, sir. 

Senator Cummins. Of course, if one man decides a con- 
troversy without any hearing at all, he can decide it 
rather promptly? 

Commissioner Clabk. Oh, yes. 

Senator Cummins. And that reminds me. I refer you 
to what is known as General Order No. 28, which upset all 
the rates of the country. The Eailroad Administration 
has been continuously engaged since that time in modify- 
ing and setting aside parts of that order, has it not? 

Commissioner Clabk. Yes, sir ; and that has been true 
in every case where any general increase in rates has 
been made in a hurry. I approved yesterday, or voted 
to approve, an application for authority to increase a 
rate to correct a clerical error which was made in estab- 
lishing rates under our order in the Fifteen Per Cent. 
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case; and the error was perpetuated by increasing it a 
percentage under the Director General's Order No. 28, 
and now it is discovered that a year or a year and a half 
ago there was a clerical error, which is now obvious. It 
was there all the time, but it had not been discovered. 
That is a very common thing, that we receive applications 
for the commission to correct clerical errors that have 
been in the tariffs for two years or more. 

Senator McLean. Who is responsible for those errors'? 

Commissioner Clark. The compilers of the tariffs. I 
am not' speaking in criticism; but these questions are more 
complex and difficult than the average person appreci- 
ates. It is a very common thing for the carriers to re- 
quire — and we recognize the reasonableness of the re- 
quirement — months in which to check out and file a re- 
adjustment of rates under an order of the commission. 

[346] The Chairman. Mr. Clark, is it not true that the 
rate structure is so interrelated that any appreciable 
change in any rate situation affects all the rate structure? 

Commissioner Clark. Well, I would not say that it 
would affect all of them, Senator; but it is true that if 
you change the adjustment on one commodity, it fre- 
quently disturbs the adjustment on other commodities 
that are competitive and analogous. If you change the 
adjustment in one locality, it affects the adjustment in 
other localities. 

The Chairman; That was the idea that I had in mind. 

Commissioner Clark. And speaking not as of the mo- 
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ment, but under normal, conditions, it was jinpogsible to 
change a rate on grain between any two important points 
east of the Missouri River without affecting practically 
all of the rates, on grain, because of the highly .competi- 
tive condition and situation as between carriers and be- 
tween grain, markets. 

Senator McLean. . Mr. Clark, it has been generally un- 
derstood that the Interstate Commerce Commission ha4 
so much to do that, of necessity, many important matters 
had to be postponed or delayed ; and now there is a pro- 
ject for increasing the membership of the, commission 4n 
order that the commission may bq relieved, and that the 
work may be more expeditiously handled, , 

Commissioner Clabk. Yes ; we requested an enlarge- 
ment of the commission, coupled with authority] to sub- 
divide and to work in subdivisions, partially f.o? that 
reason and partially, and very largely, for the reason 
that these valuation questions were coming on ; and, as 
I said to this committee at that time, it was physically im- 
possible for any man to perform the duties devolving 
upon a commissioner, under, the prime an^ original pur- 
poses of the act, and at the saine time to acquaint himself 
fully with the principles and details of valuation matters. 

Whether or not there are enough commissioners; 
whether or not there, are enough subdiyisipns at the pres- 
ent time,, no one can, say, because that plan, has not had 
a fair try out. We ran into very abnormal conditions,, im- 
mediately after it was put into effect, and have been in 
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them ever since. Now, that leads me to say that if the 
ideas which we have suggested here be adopted, and if the 
commission should be charged with any duty of super- 
vision of capitalization, my own impression is that it 
would necessitate building up a new bureau or subdi- 
vision of the commission ; because I think that is a sub- 
ject to which a subdivision of the co mmi ssion should 
devote its entire time and not have to think of anything 
else; and I think there would be enough applications to 
occupy fully their time ; and, of course, like the matter of 
rate adjustment, no careful man or commission or sub- 
division of a commission would pass upon a question of 
that kind without going to the bottom of the facts, and 
without fully understanding what was proposed, and, so 
far as humanly possible, the future effect of it. 

Senator Watson. The commission now divides up into 
subcommittees? 

Commissioner Clark. Yes. 

Senator Watson. And the subcommittee hears and re- 
ports to the full commission 

[347] Commissioner Clark. No, it decides it. 

Senator Watson. The subcommittee finally desides it? 

Commissioner Clark. Yes. 

Senator Watson. I remember something of the discus- 
sion at the time. 

Commissioner Clark. That is, it is authorized to do so, 
and many cases are disposed of in that way. In a case 
involving some novel question not theretofore decided by 
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the commission, the subdivision naturally says, "Here is 
a case upon which the commission ought to pass," and it 
is brought before the full commission. 

Senator Watson. The present railroad administration 
has a division of finance and purchase, one division of 
operation, one of traffic, and one to consider legal mat- 
ters ; one on labor, one on capital expenditures, and one 
on public service and accounting. What would you think 
of that kind of an organization, subordinate and sub- 
sidiary to the commission itself? For instance, a matter 
comes up having reference to finances. You have a man 
at the head of that particular department, under you — 
not on the commission, but subordinate to the commission 
— and he and his aides take up and consider that whole 
question and finally report to the commission, which 
finally decides it. Now, it occurs to me that the difficulty 
is not with the commission, or with the jurisdiction of the 
commission, but with the machinery of the commission. 
That is to say, that you have not enough machinery, or 
it is not, in some way or other, properly organized to 
secure the most effective results in the least time. Now, 
if that be true, would not some such organization as that 
be helpful to you? 

Commissioner Glabk. I think so, Senator. The theory 
of the law, however, is that the commission shall decide 
these things — and the "commission" is, of course, the 
commissioners. It has been running in my mind that the 
proper way to deal with these various subjects is through 
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subdivision, leaving the subdivision to which the subject 
is referred with power to deal with it; not only to in- 
vestigate it and analyze it, but to decide it. That puts the 
responsibility for decision upon the man who does the 
investigating. If a small number of commissioners were 
charged with the responsibility of determining all these 
questions through subordinate officers, such as you sug- 
gest, it would be impossible for them to go into the de- 
tails and to analyze each matter personally ; and it would 
resolve itself, I am afraid, into the necessity for taking 
the judgment of that officer ; while I think that the judg- 
ment of a subdivision of the commission that was study- 
ing that subject, would be better. And so my idea of 
the organization would be to have a subdivision of the 
commission that would deal with the questions of capital 
supervision, etc., and decide them, subject to appeal to 
the entire commission. 

The Chairman. Mr. Clark, do you think that a division, 
or the creation of regional commissions, something after 
the manner of the circuit courts — not for them to move 
from one section to another, but dividing the country up 
into subdivisions, regional commissions — do you think 
that would be helpful? 

Commissioner Clark. I have never thought so, Sen- 
ator, and for this reason: The Supreme Court of the 
United States has pointed out in a most emphatic way 
that the underlying and controlling pur- [348] pose of the 
act to regulate commerce is to secure uniformity of treat- 
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meht of patrons of the railroads, and that there is a ne- 
cessity of uniformity there that does not present itself 
in the average litigation in the courts. 

Senator Poindexteb. Do you have reference to any 
particular case there? 

Commissioner Clark. I can give you the citation to 
that case. I do not have it in mind at the moment. There 
are some others of the commission around here who, per- 
haps, can give it' to youl I refer to the case in which the 
Supreme Court, as said by some, read section 9 out of 
the act. 

Senator Poindextee. I would like to have that refer- 
ence. 

Commissioner Claek. I will be glad to furnish that. 
Senator, Texas & Pacific Ey. Co. v. Abilene Cotton Oil 
Co. (204 U. S. 426). I can not think, for the moment, of 
the title of the case. The court said that this necessity 
for uniformity was such that, under the act to regulate 
commerce, the courts could not determine questions of 
fact; they could not substitute their judgment for that 
of the commission ; and they, in effect, said that appeals 
from the decisions of the commission could be on but 
three grounds : First, has the commission proceeded in 
a lawful way and given the full hearing required by the 
law? Second, has the commission 

Senator Poindextee (interposing). Exceeded its juris- 
diction? 

Commissioner Claek. Has the commission exceeded its 
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jurisdiction, or has the commission decided in such arbi- 
trary way as to shock the sense of justice? 

The Chairman. My idea was this, Mr. Clark 

Commissioner Clark. If you will pardon me just a 
moment, I want to pursue that, Senator, a little bit fur- 
ther. In the case of ordinary litigation in the courts — 
and I am speaking of civil cases — it is a question of rights 
or equity, as between individuals. In administering this 
act to regulate commerce, it is a question of the rights of 
the whole public. An individual shipper can come before 
the commission and complain of a single rate. Now, that 
is not simply a question as between that shipper and that 
railroad, but it is a question of what is a reasonable rate 
for anybody and everybody who wants to ship that com- 
modity between those points. 

So that there is that distinction, and that necessity for 
uniformity, which, to my mind, is an objection against 
distributing the jurisdiction of these questions among 
regions. Of course, the difficulty is not insuperable, be- 
cause a central body which would have appellate jurisdic- 
tion would probably take upon itself the initial duty of 
carefully watching all of the decisions of the regional 
commissions, in order to detect conflict between them, and 
would bring before it, on its own motion, two cases in 
which there had been conflicting decisions, so as to re- 
solve the conflict; so that is not an insuperable difficulty. 

It was suggested yesterday, as I gathered from the 
questions and answers, that the regional plan might be on 
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the basis of the three great classification divisions, 
and, in the same connection, it was suggested that there 
should be on the regional board a representative from 
every State included within the region; and that was 
connected with criticism of the Interstate Commerce 
Commission about [349] delay in deciding cases. I sub- 
mit that I care not where you go to select the men to make 
up the tribunal, if they are trying to perform their duty 
it will take 22 or 25 of them longer to make up their minds 
than it will five or seven. 

Senator Kellogg. Let me ask you right there, Mr. 
Clark, if I do not interrupt you, what do you think of the 
plan for the commission having certain subsidiary of- 
ficers or commissioners, if I may call them such — not com- 
missioners having the same authority that you have, but 
representing the commission in different parts of the 
country — to whom people could appeal for relief, or to 
state their grievances, or lay before the local commis- 
sioners things that they wanted remedied? 

Commissioner Claek. I have thought some of that and 
am thinking some of it now, Senator, and I think that 
plan contains possibilities of great helpfulness and great 
good, if we can get the right men. 

Senator Kellogg. Yes. As a matter of fact, however, 
you can not have distinct regional control over rates that, 
of necessity, are interlocked all over the United States ; 

Commissioner Clabk. That is the way it has seemed to 
me. 
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Senator Kellogg. You must have some final power? 

Commissioner Clark. A regional body composed of a 
given number of states, upon which each State would 
have a representative, would recognize geographical 
boundary lines between States, but it would have no ref- 
erence whatever to the point at which it cut a railroad in 
two, or where it cut the application of rates. 

The Chairman. The question I was asking you, Mr. 
Clark, was more particularly on this : This country is so 
vast, the territory is so great, the distances are so great, 
that when you have to lay down a principle of law to 
govern those rates, the courts might be established with- 
out any reference whatever to geographical lines; but 
have them at convenient points so that those who would 
have to appear before them could reach them more expedi- 
tiously, without crossing the continent to come to Wash- 
ington; and you suggested a moment ago that this 
appellate court might sit here to review the different 
decisions, and, on its own motion, to call attention to in- 
stances where the law had been improperly adjudicated 
by the regional court. Now, do you not think that under 
a division of that kind, not with regard to States, but for 
the convenience of the public, to establish them at con- 
venient places, that it might be helpful? 

Commissioner Clark. As I say, Senator, I do not think 
that the objections that occur to one's mind, and to some 
of which I have referred, are at all insuperable. I think 
there is a very widespread feeling or desire to get more 
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closely in contact with the representatives of the commis- 
sion—more, I think in what we call "informal matters" 
than in the instance of a formal case. As has been 
pointed out in our annual reports, we have conducted for 
a number of years, as a facility, what we call a ' ' special 
docket," upon which, where a carrier recognizes the obli- 
gation, moral and probably legal if it were tested, to pay 
reparation to a shipper, to refund an unreasonable 
charge, it makes application to pay that to that shipper ; 
shows that it has corrected its tariff, and is prepared to 
maintain that rate, and to apply it to all others; we ac- 
cept that as a complaint and [350] answer admitting the 
complaint, and enter an order. We carefully scrutinize 
it, but we dispose in that way of thousands and thousands 
of cases, which, otherwise would necessitate formal pro- 
cedure. Now, it is in such matters as those, and where a 
man wants some information, or a little guidance, that 
he desires this personal touch; and that could be ob- 
tained, I think, through the plan which you suggest, or 
through the plan which Senator Kellogg suggests. I do 
not think there are any insuperable difficulties about it. 
But I have felt that the idea of regional commissions, 
each exercising in its own region all of the powers of 
the commission, subject only to appeal to the central 
body, would necessitate a multiplication of organization 
and records that would be somewhat formidable. The 
law prohibits a carrier from engaging in transportation, 
except under a tariff lawfully filed with the commis- 

157 



CLARK ON INTERSTATE COMMERCE 

sion. It prohibits it from charging either more or less 
or different compensation than that so named in that 
tariff ; and that official file of tariffs is an essential thing 
for a body that is going to decide rate cases. I have in 
mind one case in which a complainant alleged and testi- 
fied that the rate between two certain points on a given 
commodity was so many cents per hundred pounds. The 
carrier admitted in its answer and its witness admitted 
on the stand that that was correct. As matter of fact, 
the tariff on file with the commission contained a differ- 
ent rate. "We have to check all of these statements in the 
evidence as to what rates are, by the tariff, and if you 
had regional commissions, it would seem to me impera- 
tively necessary that each of them should have this of- 
ficial file of tariffs, to which it could refer, and by which it 
could be guided, because the tariff is the law, regardless 
of what somebody may understand it to be. 

The Chairman. It seems to me that you could place 
them in possession of those tariffs, and that that would 
be helpful, rather than a hindrance, for them to get in 
close intimate touch with the actual conditions of the 
locality, and not necessitate a complainant coming all the 
way to Washington. 

Commissioner Clark. He does not have to come to 
Washington often. I am not objecting to your plan, but 
I want to make it clear that under our plan, he can mail 
his complaint to Washington, and we serve it, and when 
the case is set for hearing it is set at or contiguous to the 
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place from which the complaint originates. Our exam- 
iners go out and hear cases at points contiguous to the 
places of residence or business of the complainants ; and 
the only occasion there is for them to come to Washing- 
ton in connection with the case is in furtherance of their 
desire to orally argue the case before the commission at 
its final submission. 

Senator Kellogg. Mr. Clark, my suggestion for your 
consideration was simply that the commission have, 
either appointed by the commission or someone else, rep- 
resentatives in different parts of the country to whom the 
people could apply, and before whom they could appear, 
and who would become thoroughly familiar with local 
conditions, of which both they and you could take ad- 
vantage. 

Commissioner Clark. Yes. 

Senator Kellogg. Is it not true that very few rate ad- 
justments can be localized? 

Commissioner Claek. It is true. 

[351] Senator Kellogg. For instance, suppose the 
rates on flour from Minneapolis to the seaboard were up 
for consideration by the commission, would it not affect 
the rate on flour to every milling center east of the Eocky 
Mountains? 

Commissioner Clark. I think it would; and I think 

that if we had a case in which that rate were put in issue 

you would find immediately that the interests of Kansas 

City and Omaha and of Chicago and of 
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Senator Kellogg (interposing). Louisville? 

Commissioner Clark. And 50 other places that I could 
name would intervene. 

Senator Kellogg. And they have done it already, have 
they not? 

Commissioner Claek. Yes, they have frequently done 
it; and those are some of the things that make the 
records voluminous; those are some of the things that 
necessitate substantial time in hearing the parties, and 
in bringing the case to final submission, where the com- 
mission can consider it; and then the commission must 
take some time, if it is going to make an intelligent de- 
cision, to analyze that record. 

Senator Kellogg. Take the rate on iron and steel 
products from the eastern manufacturing points to west- 
ern manufacturing points: All those western manufac- 
turing points are more or less competitive, are they not? 

Commissioner Clark. Decidedly so. 

Senator Kellogg. Reaching clear from New Orleans 
to St. Paul and Minneapolis ? 

Commissioner Clark. Yes, sir. 

Senator Kellogg. And the rate structure of one neces- 
sarily affects the business of another community? 

Commissioner Clark. It certainly does. 

Senator Kellogg. Now, my idea was that the commis- 
sion should have local representatives — I should have 
said my mere suggestion, rather — to whom the people 
could apply and from whom they could get local informa- 
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tion as to conditions, and who could act, perhaps subject 
to your revision — the central power could still retain its 
jurisdiction all over the United States — I just wanted 
you to consider that. 

The Chairman. Mr. Clark, have you anything else that 
you care to comment upon ? 

Senator Kellogg. I have just one or two further ques- 
tions : As I understand, Mr. Clark — unfortunately I had 
to be absent on Wednesday and did not hear all of your 
examination — but, as I understand, your recommenda- 
tions are that the Interstate Commerce Commission 
should have exclusive jurisdiction of regulating the issue 
of railway securities of all railways engaged in interstate 
commerce ? 

Commissioner Clark. I do not think I went so far as 
to say we should have exclusive jurisdiction. That is a 
question upon which there are many convictions as to just 
how far the jurisdiction, or rather, as to just how far the 
supervision should go, and just what form it should take. 

We said in our paper — a majority of the commission — 
that proper Federal regulation of the issuance of securi- 
ties by the corporations [352] engaged in interstate 
transportation, and supervision of the application of the 
proceeds therefrom, would go far toward preventing the 
abuses referred to in the preceding paragraph. Now, I 
have just put into the record extracts from our annual 
reports, and from some of our decisions, touching on that 
subject, which I had extracted in brief, as I thought they 
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would be of convenience to the committee in looking over 
that question. Some of the advocates of supervision of 
securities think that the Government ought not only to 
authorize the issuance of securities, but that it ought to 
put its stamp of approval on the security itself. Now, 
others — and in this connection I refer you to the report 
of the commission that was appointed by the President 
of the United States a few years ago to study this ques- 
tion — think that would be undesirable. They thought, 
and a great many others think, that all that is necessary 
is publicity as to the circumstances and conditions, and 
the purposes to which the money is to be put, and an af- 
firmative permission to issue the security, conditioned 
upon the application of the proceeds in the manner pro- 
posed. 

Senator Cummins. You are speaking now of the so- 
called Hadley Commission ? 

Commissioner Clabk. Yes, sir. 

Senator Kellogg. The commission recommended, as 
far back as 1907, that Congress should provide for Fed- 
eral supervision of the issuance of securities, did it not? 

Commissioner Clark. Yes, sir. 

Senator Kellogg. In a proceeding, with which I was 
connected, before your commission. Now, as I under- 
stand, the view of the commission is that so long as these 
railroads are organized under State charters, the com- 
mission's power is supervisory and simply permissive. 
The Federal Government does not pretend to grant to a 
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corporation organized under the State law a charter power 
to issue any stock it has not already power to issue ; but 
the power of the commission would simply be permissive ; 
that they must come to the Federal commission and get 
permission to issue stock of a corporation engaged in 
interstate commerce ; that is your idea, is it not? 

Commissioner Clark. Under the regulatory power. 

Senator Kellogg. Yes. 

Senator Cummins. I think, Senator Kellogg, that Mr. 
Thorn, who discussed that question at very great length 
before what is known as the Newlands committee, takes 
quite a different view of the power of the General Gov- 
ernment with regard to the issuance of stock. 

Senator Kellogg. Well, I will not go into that now. 
That is a legal question, I think, very likely. Secondly, 
Mr. Clark, do you recommend that the Interstate Com- 
merce Commission should have exclusive jurisdiction of 
fixing up the rates of all railroads engaged in interstate 
commerce ? 

Commissioner Clark. No, sir. 

Senator Kellogg. You do not? 

Commissioner Clark. No, sir. 

Senator Kellogg. You propose to reserve, so far as the 
powers of the States are concerned, the local commis- 
sion's present authority? 

Commissioner Clark. We have not suggested anything 
to the contrary. 
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Senator Kellogg. Well, I was not entirely clear on 
that. 

[353] Senator Watson. You have suggested, however, 
a "twilight zone" as between the two jurisdictions? 

Commissioner Clabk. Yes. 

Senator Watson. And your only solution of that prob- 
lem is that it shall be worked out by moral suasion? 

Commissioner Clabk. Yes. 

Senator Watson. That is to say, by conference and 
trying to get together? 

Commissioner Clabk. Except that we suggest that if 
we could be authorized to utilize the services of the State 
commissions in appropriate instances and to an appro- 
priate extent, it would contribute largely to the desired 
end in that direction. 

Senator Watson. Do you think, if you are to operate 
the railroads as a unified whole in the United States, that 
that would be possible? 

Commissioner Clark. No. 

Senator Watson. I mean by that, is it possible to have 
48 different commissions and your own commission try- 
ing to manage one affair, literally, because the commerce 
that originates in any State practically becomes inter- 
state commerce, in most instances? 

Senator Cummins. I would like to hear a little more 
on that. 

Senator Watson. That is what I want to hear. I am 
trying to get his opinion about this whole thing. 
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Senator Cummins. I know. A good many people have 
mentioned the "twilight zone." 

Senator Watson. That is what I am trying to get at — 
what it is. 

Senator Cummins. Is there any "twilight zone"? The 
law does not recognize any twilight zone? 

Senator Watson. Commissioner Clark, in his state- 
ment the other day, said that there was a "twilight 
zone. ' ' You used that expression, did you not ! 

Commissioner Clark. Yes. 

Senator Watson. In what you read the other day. 
Now, what I am trying to find out is what that "twilight 
zone ' ' is, and how far it extends, and how you propose 
to dissipate it, and I asked you that the other day, in a 
way: we do not get to ask questions connectedly here, 
you know; we all break in, and I did not get to follow 
it up ; but, in answer to what I asked you, you said you 
thought that by having conferences and consultations you 
could overcome that difficulty, and possibly agree on 
rates. Now, in my judgment, that is the weakest of all 
the suggestions you have made. Senator Cummins sug- 
gests that there is no "twilight zone," and I have had 
some doubt on that question in my own mind ; but if there 
be, can you overcome it by moral suasion? 

Commissioner Claek. In speaking of a "twilight 
zone," I believe we adopted a phrase that had already 
been coined ; but I will try to explain my understanding 
of it. The act to regulate commerce provides that its 
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terms shall not apply to the transportation of persons or 
property wholly within one State. 

Senator Watson. Yes. 

Commissioner Clark. And which is not shipped to or 
from a foreign country. Now, there was a great deal of 
controversy as to the power of the Interstate Commerce 
Commission to abate unjust discriminations or undue 
preferences or prejudices between State and [354] inter- 
state rates, which was adjudicated by the Supreme Court 
in the Shreveport case, in which the law was interpreted 
as requiring us to order a discontinuance of an undue 
prejudice against interstate commerce, or an undue pref- 
erence to State commerce; and in that Shreveport case 
we entered such an order, and it was litigated, and there 
were, of course, very strongly opposed views; but the 
Supreme Court sustained the view that the commission 
had that power and that duty. We have had a number 
of cases of that kind in various sections of the country. 
It is not a local question. The Shreveport case was pre- 
cipitated by the action of the Legislature of the State of 
Louisiana, directing the Louisiana commission to present 
the question to us, and making an appropriation to pay 
the expenses of the proceeding. Now, not a great while 
after that decision in the Shreveport case, we had just 
the same kind of a complaint from Natchez, Miss., against 
Louisiana, and we have had numerous cases in which 
Missouri interests have complained of undue prejudices 
against them because of the conditions in Illinois, and 
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from Illinois people complaining of the situation created 
by Missouri. Those are only cited as illustrative. 

Now, we think that question of the right of the Inter- 
state Commerce Commission — and when I say the 
"right," I mean the duty — to order carriers to cease and 
desist from discriminations of that kind, has been settled. 

Senator Watson. And that you have a clearly denned 
right? 

Commissioner Clark. And that we have the power to 
do that thing. 

Senator Cummins. If you use the term "twilight 
zone" as synonymous with a variety of opinion I can un- 
derstand it. 

Senator Watson. Well, that creates a twilight zone. 

Senator Cummins. Then we are living entirely in a twi- 
light zone? 

Senator Watson. We are here. 

Senator Cummins The whole subject is a twilight zone 
if that is true. 

Senator Watson. I do not agree with you about that, 
Senator. I think there are some very well-defined propo- 
sitions in connection with this railroad matter. 

Senator Cummins. As soon as the matters reach the 
Supreme Court, and are decided there, I suppose they 
may be said to be in the sunlight. But I wanted to know 
if the term was used in the sense of differences of opinion 
as to our constitution and as to the authority conferred 
upon the Interstate Commerce Commission, because each 
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man has an opinion of his own with regard to the relative 
rights of the States and the General Government. 

Commissioner Clark. I have tried to explain my view 
of it, and I think that is the view of the commission, that 
there is no further question as to the duty of the com- 
mission to deal with those cases. That is evidenced by 
the fact that we are continually dealing with them, and 
we are entering our orders in those instances in which 
we find that the prejudice is undue ; but I do not know of 
any difference of opinion, at least among us, on the propo- 
sition that if transportation is wholly within one State, 
and the property is not transported to or from a foreign 
country, we have no jurisdiction whatever over the meas- 
ure of that rate or the conditions that are imposed by that 
State. 

[355] Senator Watson. Suppose there is in a train 
running, say, from Chicago down to Mattoon, 111., one car 
that has no safety appliances on it, while the other cars 
in that train have ; do you not hold that one car to be an 
interstate car, and can you not compel the putting on of 
safety appliances ? 

Commissioner Claek. Yes, Senator ; and that has been 
very definitely decided by the Supreme Court. 

Senator Watson. Precisely. 

Commissioner Clark. But let me call your attention to 
the fact that the jurisdiction of the act is different from 
that of the safety appliance acts ; I mean that the safety 
appliance acts are different from the act to regulate com- 
merce in that respect. 
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Senator Watson. Do you mean by that that it is differ- 
ently worded in the statute? 

Commissioner Clabk. Very differently worded. 

Senator Poindextek. But that does not affect the 
power of Congress at all? 

Commissioner Clark. No; but the safety appliance 
act says that no carrier engaged in interstate commerce 
shall permit the use on its line of any car not equipped 
with safety appliances ; whereas, the act to regulate com- 
merce says that it applies to common carriers engaged in 
the transportation of persons and property from one 
State or district to another ; and then it provides that it 
shall not apply to the transportation of property wholly 
within one State. The act to regulate commerce does not 
apply in all its provisions to carriers that are engaged in 
interstate commerce, while the safety appliance act does. 

Senator Watson. And by proper definition, therefore, 
you think you could make all commerce practically inter- 
state commerce, do you? 

Commissioner Clark. Oh, no ; I do not suggest that at 
all. Under the safety appliance act the Supreme Court 
decided that a little railroad out in Colorado that has no 
physical connection with any other railroad, was engaged 
in interstate commerce, because it was carrying express 
matter that had been shipped and was moving in inter- 
state commerce, and was, therefore, amenable to the 
safety appliance law. Now, no court would hold that that 
carrier was subject to the act to regulate commerce be- 
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cause it happened to be carrying an express package that 
had been delivered to it by an automobile, and would be 
taken from it by another automobile. There was no phys- 
ical connection between it and any other railroad. 

Senator Watson. In your judgment, would not the 
Congress have power to make such definitions of inter- 
state commerce as would include the traffic hauled on that 
little railroad, if it was taken on its trains, and after- 
wards taken out of the state? 

Commissioner Clabk. My view, for what it may be 
worth, of the power of Congress under the commerce 
clause of the Constitution is that it is so broad that I am 
unable to suggest an argument that the Congress could 
not do anything under it. 

The Chaibman. There is quite a considerable twilight 
zone there? 

Commissioner Clark. No, I do not think so. I think it 
is a case of midnight sun ; it shines all the time. 

[356] Senator Kellogg. Mr. Clark, do you know 
whether the Railroad Administration is keeping the ac- 
counts of operating expenses according to the rules and 
divisions or subdivisions fixed by the Interstate Com- 
merce Commission? 

Commissioner Clark. In saying "subdivisions" do 
you mean classifications? 

Senator Kellogg. Yes, classifications, I should have 
said. 

Commissioner Clark. I understand that it is. 
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Senator Kellogg. In other words, that transportation 
expenses are subdivided into supervision, station service, 
yard service, and train and locomotive service, casualties, 
miscellaneous transportation expenses, joint facilities ac- 
count, and total transportation expenses? 

Commissioner Clabk. I understand that the account- 
ing officers, who are now employees of the Federal Ad- 
ministration, on the several railroads, are keeping their 
accounts in accordance with the classification prescribed 
by the commission. 

Senator Kellogg. Then, you could make up for this 
committee a comparison between, say, 10 months of 1918 
with ten months of 1917 — or the whole year, when you 
get the reports — subdividing them on the divisions I have 
referred to ? 

Commissioner Clabk. Yes ; we could make up a com- 
parative statement subdividing them in so far as they are 
required to be subdivided by our reports. 

Senator Kellogg. Yes. 

Commissioner Clabk. Our reports, or, rather, the re- 
ports to us, do not contain all of the detail that could be 
worked out from the books, because it would make a re- 
port so refined that it would be of little value. 

The Chairman. At that point, just let me read this 
letter from Secretary McAdoo, bearing upon what is 
being developed now. 

Senator Kellogg. Very well. 

The Chairman. This is a letter addressed to me by Di- 
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rector General McAdoo, under date of January 7, 1919, 
and it reads as follows : 

' ' Dear Senator Smith : Permit me to call your atten- 
tion to the attached letter from Mr. G. H. Parker, of the 
United States Railroad Administration, concerning rail- 
road returns for the month of November, 1918, which 
became available since my statement before the Senate 
committee last week-end, which indicate, when considered 
in connection with the ten months ending October, that 
the operating income of the Class I railroads under Fed- 
eral control for the calendar year 1918 will fall short by 
about $196,000,000 of paying the standard return, whereas 
I stated to your committee, on the basis of the best esti- 
mates then available, that this shortage would be about 
$136,000,000. Please permit me to correct my statement 
accordingly. You will observe that the difference be- 
tween the actual November figures and the estimate for 
November was almost wholly due to reduction in operat- 
ing revenue (or gross earnings) and to increased wages, 
including back pay. 

"It is, of course, important that we give you the benefit 
from time to time, as rapidly as the facts develop, of the 
most accurate information obtainable. But the fact that 
these estimates are necessarily subject in this way to re- 
vision lends additional emphasis to the point which I 
made before your committee that it is impossible to predi- 
cate satisfactory conclusions upon the present necessarily 
incomplete results for even a single year of Federal con- 
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trod, especially under war conditions. Railroad accounts 
are so complicated that it will probably be the first of 
March, 1919, before a satisfactory showing can be given 
of the actual results for the calendar year 1918, together 
with a reasonably accurate analysis as to be the reasons 
for the showing. 

' ' Cordially yours, 

"W. G. McAdoo." 
"Hon. Ellison D. Smith, 

"United States Senate." 
[357] Now, accompanying that letter is a letter from 
Mr. G. H. Parker, which I suspect I had better also read, 
as it bears right on this point [reading] : 

"Washington, January 7, 1919. 
"Walkeb D. Hines, Esq., 

"Assistant Director General, 

"United States Railroad Administration. 
"Deak Sib: Last week by your direction I completed 
the best estimate that was then capable of being made 
of operating income for the Class I railroads under the 
control of the director general for the year 1918, basing 
this estimate upon the return then available for the 10 
months ending with October, 1918. This estimate showed 
that the operating income would fall short by about $136,- 
000,000 of meeting the standard return for the year 1918. 
"This week the returns for the month of November 
have become available to a large extent (although not yet 
completely) and they indicate that the operating income 
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for the month of November will be less by about $28,000,- 
000 than the amount which we were able to estimate last 
week. 

"This falling off is accounted for by a falling off in 
business resulting in a decrease in revenues to the extent 
of $6,000,000 and by an increase in expenses due almost 
wholly to increased wages, (including back pay) of $22,- 
000,000. 

' ' On the basis of the November figures and on the basis 
of the operations for the 10 months ending with Octo- 
ber, it now seems reasonable to estimate that the operat- 
ing income for the year 1918 will fall short of paying the 
standard return by about $196,000,000. 
"Yours, very truly, 

"G. H. Parker, Assistant." 

Commissioner Clark. Senator Kellogg, I do not know 
whether you were here when I put into the record a state- 
ment showing all of the detail that is shown on this sum- 
mary 

Senator Kellogg (interposing). Yes, I was here; I 
saw that. 

Commissioner Clark. And comparing the 10 months 
of 1918 with the corresponding calendar months of 1917, 
and with the average of the same calendar months for 
the test period, that is, the result, the operating income. 

Senator Kellogg. I saw that, and I was here when that 
was put in, and I asked a few questions about it, but item 
No. 40 in the summary you put in is "Transportation," 
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and transportation is divided into various subheads 
under your reports, is it not? 

Commissioner Clark. Yes, sir. 

Senator Kellogg. And those subheads are "Super- 
vision," "Station service," "Yard service," and so on? 

Commissioner Clakk. Those subdivisions are shown 
in our annual report blank; that is, what these several 
accounts contain. 

Senator Kellogg. You could give us a comparative 
statement, then, dividing transportation into these vari- 
ous subheads, or should we ask that from the railroad ad- 
ministration? 

Commissioner Clark. No; we could make up a state- 
ment of that kind, Senator. I imagine it would take some 
little time to do it, because I do not think we could make 
it up except by going through the annual reports and tak- 
ing it off from each one of them, and recapitulating it in 
a statement. 

Senator Kellogg. I will ask the chairman to confer 
with the railroad administration, and I will make up a list 
of the things I would like to have ; or, if it is satisfactory 
to the committee, we may suggest that you make it up. 

Commissioner Clark. Very well. 

The Chairman. Are there any further questions ? 

Senator Townsend. Yes; I have a good many ques- 
tions. 

[358] Senator Kellogg. I am through. 

Senator Poinpexteb, Speaking about harmonizing with 
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the various State commissions, Mr. Clark, as matter of 
fact the Federal Government, whether it has already 
acted by Congress or not, has complete jurisdiction over 
every railroad that is engaged in interstate commerce, 
has it not? 

Commissioner Clabk. I think so. 

Senator Poindextee. And, consequently, has power to 
regulate any road and the trains running on it, even 
though those trains are carrying commerce solely within 
the State ; and, that being so, is it not extremely desirable 
to have uniformity of regulation of roads and of all trans- 
portation agencies throughout the country? 

Commissioner Claek. Yes ; I think that uniformity is 
most desirable. 

Senator Poindextee. We have not got it now. 

Commissioner Claek. No. 

Senator Poindextee. And how would you bring it 
about? I did not hear your statement as to how you 
would bring about this uniformity of regulation. 

Commissioner Claek. Our suggestion was that this 
conflict, or these differences, which were all included in 
that term "twilight zone," could be very largely re- 
moved ; that they could be minimized, at least, if not en- 
tirely overcome, by a proper measure of cooperation be- 
tween the Federal commission and the State commis- 
sions; and that the spirit that should underlie such an 
effort would grow with the effort itself, and that it would 
be a great contribution in that direction if the Federal 
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commission were authorized to utilize the services of the 
State commissions in appropriate ways and to appropri- 
ate extent. "We had in mind there that there come up 
questions — perhaps, questions of fact, or even cases — 
that could be referred to these State commissions for in- 
formation or for advice, and that we should extend the 
idea of having the State commissions and our representa- 
tives sit together in making a common record in a case 
that involved some question that might be independently 
before us and before the State commission at the same 
time, or which might involve the question of whether or 
not the action of the State had created or perpetuated 
undue prejudice against interstate shippers. 

Senator Poindexteb. What is your solution of the situ- 
ation, where there is a difference of opinion between the 
local commission and the Interstate Commerce Commis- 
sion? 

Commissioner Claek. Well, under our suggestion, Sen- 
ator, if it were a question of undue prejudice against in- 
terstate commerce, our commission would have to decide 
it, and if it were a question that was outside of our juris- 
diction, it would be left to the State, as it is at the present 
time. 

Senator Poindexter. Is it not entirely feasible to devise 
a law by which the local commissions could be utilized, 
and, at the same time, the Interstate Commerce Commis- 
sion be given control over them, in so far as and to the 
full extent of its power to regulate interstate commerce? 
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Commissioner Clark. I think so. 

Senator Pomerene. You mean to act as a sort of a 
court of appeals from the State commission 1 ? 

[359] Senator Poindexter. That would be a detail, 
whether as a court of appeals or by direct initiative of 
the Interstate Commerce Commission. I have not under- 
taken to define how it should be done, but I was asking 
for the opinion of Mr. Clark as to whether or not we 
could preserve the local commissions and at the same 
time secure harmony and uniformity of regulation under 
the supreme authority of the Interstate Commerce Com- 
mission. 

Commissioner Clark. I think, Senator, that an illus- 
tration of that is the fact existing to-day that we have 
both State and Federal inspection of grain, and, in some 
places, the same individual is the Federal and State in- 
spector ; and there is, apparently, no conflict and no dif- 
ficulty about that. 

Senator Poindexter. Now, there are two very distinct 
classes of duty performed by the Interstate Commerce 
Commission : One is of a quasi- judicial character, in the 
determination of reasonable rates and the making of gen- 
eral rules and regulations; and the other is the execu- 
tion of those orders — the application of them to traffic, 
and seeing to what might be called the daily supervision 
or operation of the railroads — quite distinct duties. 
What is your judgment, Mr. Clark, as to the division of 
those two classes of governmental supervision, and plac- 
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ing the purely administrative and executive supervision 
under an administrator, we will say, for lack of a better 
term — a railroad administrator — and leaving the Inter- 
state Commerce Commission to devote all of its time to 
hearings, and to the formulation of general rules, and to 
the determination of reasonable rates, and such like 
duties? 

Commissioner Clakk. We have suggested in our memo- 
randum here, Senator, conferring upon the commission 
rather broad powers of regulation of physical operation, 
which we have never had. But putting aside the mere 
question of regulation of trains and physical operation, 
the great difficulty with separating the functions as you 
suggest is that very frequently the undue prejudice or 
the unjust discrimination rests in a practice and not in 
the rate itself ; it results from the manner in which it is 
applied ; and we have never considered it from the stand- 
point of separation of those duties. What are ordinarily 
termed the "police powers" — and I appreciate that the 
making of rates has been held to be a police power ; but 
I do not include that in the expression at the moment — 
of the State commissions is something that we have never 
felt any occasion to interfere with. We feel that a State 
commission is just as well qualified to say whether or not 
a certain repair should be made to a station as we are. 
There have been some questions of alleged interference 
with interstate commerce by State commissions in their 
requirements as to the running of trains. Some of those 
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questions have gone to the courts ; but none has come to 
us, because we have never had any power to say that a 
railroad should either take off or put on a train. 

Senator Poindexter. Then, I understand that your 
recommendation is that supervision of service and of 
operation should be continued under the Interstate Com- 
merce Commission rather than delegated to a purely 
executive official? 

Commissioner Clark. I think it is better to rest it with 
the body that has supervision of the rates and their ap- 
plications and practices in connection with the trans- 
portation of freight. 

[360] Senator Poindexter. How will the Interstate 
Commerce Commission, which is sitting hearing cases 
and studying very often abstruse and more or less ab- 
stract questions as to general rules of transportation, 
perform the work of supervision of the operation of 
trains and of traffic? 

Commissioner Clark. In the same way that we per- 
form the duties of administering the safety-appliance 
act, the locomotive-and-boiler inspection act, and the 
hours-of -service act. 

Senator Poindexter. How do you do that ? 

Commissioner Clark. Organize bureaus of competent 
men to do it, and lay down rules of procedure. 

Senator Poindexter. And they report directly to the 
Interstate Commerce Commission? 

Commissioner Clark. They handle all of the details of 
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those things. They have no power to enter orders, but 
they supervise all of the inspection and investigation, 
and take care of the suits. 

Senator Poindexter. How are the orders entered? 
They have no power to enter orders. They see that there 
is some defect in operation or some inefficiency in service ; 
some failure of the road to comply with the rules of the 
Interstate Commerce Commission, but they have no 
power to correct that, and it takes a considerable while, 
does it not, before they can get an order? 

Commissioner Clabk. Well, you do not have to enter an 
order in a case of that kind, Senator, because the law pro- 
vides a penalty for that. These inspectors are continu- 
ally in touch with the local officers, and they call to their 
attention things that are not sufficiently important to 
report as infractions of the law. However, where they 
discover infractions of the law they report them to the 
chief of the bureau and he takes it up with the attorney 
for the bureau, and they determine, whether or not it is a 
proper case to present to the United States attorney 
for a suit for penalty. 

Senator Poindextee. The only remedy is a case in 
court — litigation ? 

Commissioner Clark. That is all. 

Senator Poindextee. Would it not be a great deal 
better to have an official with authority to make a decision 
and to put it into effect, subject to revision by some tri- 
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bunal — perhaps by the Interstate Commerce Commis- 
sion? 

Commissioner Clark. That feature has been incor- 
porated in the locomotive-inspection law, because there 
the inspectors are by law authorized to order the locomo- 
tive out of service if she is in a condition that they think 
justifies that act ; and they do it sometimes, and we have 
had very, very little complaint of their acts. 

Senator Poindexter. That is all. 

Senator Townsend. Mr. Clark, is there very much con- 
flict between your commission and the State commis- 
sions f 

Senator Clark. No, sir. 

Senator Townsend. Do the State commissions mani- 
fest a disposition to work in harmony with the orders of 
the Interstate Commerce Commission? 

Commissioner Clabk. I think that, speaking generally, 
there is a very substantial disposition on the part of the 
State commissions to follow the decisions of the Inter- 
state Commerce Commission. I do not mean to say that 
they do that blindly, but they give a great [361] deal of 
weight to the decisions which our commission may have 
made in the same situation or on the same subject. There 
are some exceptions to that statement. 

Senator Townsend. One of the reasons that the rail- 
roads have given for unified control or for some different 
control is that they are subject to 48 forms of regula- 
tion. Is there much conflict, in reference to the fixing of 
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rates, between the Federal commission and the State 
commissions? 

Commissioner Clabk. There are a good many cases in 
which complaint is brought against the carriers of undue 
preference to State traffic, or undue prejudice against 
interstate traffic, on account of the different adjustments 
in the State and interstate. 

Senator Pomerene. That is, of rates? 

Commissioner Clark. Yes, of rates. 

Senator Townsend. What suggestion have you to cure 
that condition, if any? 

Commissioner Clark. I have no suggestion, further 
than that which I have just undertaken to explain as the 
view of the commission, that a great deal can be accom- 
plished in that way through a measure of cooperation 
with them, which is not now provided for, or for which 
there is no authority. I do not know that it would be 
possible to remove it all in that way, but we think a very 
substantial portion of it could be. 

Senator Poindexter. Would it not be desirable to make 
it very clear in the law that the Interstate Commerce 
Commission shall have power to review the regulations 
of all the State commissions, and have authority to re- 
quire them to be harmonized in accordance with their 
orders, in such way as they might direct, and to such 
extent as the Interstate Commerce Commission might de- 
cide to be desirable? 

Commissioner Clark. That would conduce to a rapid 
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approach to harmony in those things. As I have stated, 
we have these complaints from neighboring States. They 
see-saw back and forth and they come to us. Now, if the 
States had uniform rates, and they were not unduly prej- 
udicial against interstate commerce, there would not be 
any of that conflict ; but it grows out of the fact that the 
States have exercised their power to fix rates on intra- 
state shipments which are lower than those applied to 
interstate shipments, and the interstate shippers com- 
plain of the discrimination. 

Senator Townsend. The director general gave a good 
many reasons here the other day in favor of continuing 
the railroad operation in the hands of the Government 
for the next five years, or for five years after the termina- 
tion of the war by a treaty of peace. Among other things, 
he seemed to think it was absolutely essential, in order 
that the Congress might act intelligently, that the phys- 
ical valuation of railroads which is now in process should 
be completed. What has been your feeling about that? 
"What is your opinion about that? 

Commissioner Clark. I think it is very desirable that 
that work should be completed as rapidly as possible, but 
I am not very sanguine as to an early completion of it, 
because I do not believe that any of the important prin- 
ciples are going to be accepted, except after litigation. 

Senator Pomekene. Will you allow me to ask just a 
preliminary question there? 

Senator Townsend. Certainly. 
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[362] Senator Pomekene. Would you care, Mr. Clark, 
to express an opinion as to when that will be completed? 

Commissioner Clabk. Senator, I could not express any 
intelligent opinion about that. 

Senator Townsend. When it shall have been completed 
— that is, when the first heat shall have been run in that 
race — then it has got to be brought up to date again, has 
it not? It has got to be kept up to date and constantly 
revised, in order to make it of any particular value? 

Commissioner Clabk. The act provides that after it 
has once been determined, it shall be kept up to date, and 
that all changes shall be taken into account; and, mani- 
festly, that is necessary, if it is to be of any lasting or 
permanent value. It would not be of any advantage to 
any of us now to know that in 1905 a certain railway was 
worth so much money, because it may have been the same 
railroad or it may have been a very different railroad; 
the conditions might have been very different, so that, 
for present use, the question is : What is it worth to-day? 

The Chaieman. What is your opinion of the real prac- 
tical value of this physical valuation in determining the 
questions that come before us, or that come before your 
body? 

Commissioner Clark. Well, the principal value, as it 
seemed to us when we recommended the work, was that 
the carrier has a constitutional right against confiscation 
of its property by regulation, and in some important 
cases the carriers have put in a large volume of evidence 
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as to the value of their properties, and there was nobody 
to contradict them. The courts had no guide nor any- 
authentic valuation except that of the carriers them- 
selves, and except in instances where the States had made 
valuations of properties within the State boundaries. 
And we thought that a valuation of the properties was 
the only way in which to determine, with reasonable ac- 
curacy or reasonable approximation, the value of the 
property devoted to the public use, which the courts had 
held was the measure or the standard basis upon which to 
determine the carrier 's right to earn. 

Senator Poindexter. How about taking the market 
value of the stock and the market value of the bonds of 
the roads? 

Commissioner Clark. I should think you would have 
a foundation of sand. 

Senator Poindexter. You do not attach much impor- 
tance, then, to the market value? 

Commissioner Clark. No. 

Senator Gore. The law requires ascertainment of the 
reproduction value — the cost of reproduction? 

Commissioner Clark. Yes. 

Senator Gore. The cost of reproduction to-day, if it 
should be obtained, on the basis of the prevailing high 
prices, as compared with the cost of reproduction five 
years ago, would be 50 per cent, higher now than it was 
then? ' "" : 

Commissioner Clark. It would be very much higher 
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and, I presume, that much. 

Senator Gore. And if two years from now there comes 
a general decline in prices, as we all anticipate there will 
— the cost of reproduction two years from now would be 
much less than to-day? 

[363] Commissioner Clark. Yes, that is so. Of course, 
the reproduction value fluctuates with the material mar- 
kets. 

Senator Gore. So that is a shifting standard all the 
while. 

Commissioner Clark. Yes. 

Senator Gore. And the physical valuation of proper- 
ties is only one of many factors in the ascertainment or 
determination of rates? 

Commissioner Clark. I think so. 

Senator Townsend. Mr. Clark, my colleagues are so 
much quicker than I that they anticipate the examination 
that I was contemplating. 

Senator Gore. I beg your pardon, Senator. 

Senator Townsend. Oh, that is all right. You do it 
better than I could. But I wanted to get your idea, Mr. 
Clark, of the value or importance that should be attached 
to physical valuation. Were you familiar with the some- 
what celebrated case that occurred in Michigan, when in 
1902, I think it was, 26 railroad companies contested our 
ad valorem tax law up there as to its constitutionality, 
and the State, with which I was connected at that time, in 
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the defense of the suit, undertook to find out what the 
value of the railroads was, because the railroads con- 
tended that the rates fixed by the railroad commission 
were higher than the rates placed upon ordinary prop- 
erty, and that rate was used as the basis for fixing the 
railroad rates — the rate of taxation. You may recall that 
at that time we had a physical valuation of every spike 
and tie and every particle of property that was owned 
by the railroads ; we also attempted two other methods of 
finding the value of the railroad property ; one by capi- 
talization of their earnings for an average period of time, 
and the other through the stock and bond proposition, as 
suggested by Senator Poindexter. And the remarkable 
thing about that was that with all the millions of dollars 
worth of property involved, the three methods, if I recall 
the figures correctly, came out within about $6,000,000 
of each Other. So my object in asking you the question 
was to develop whether or not in this emergency the 
commission, if it were left to it, could determine approxi- 
mately what the value of the railroad properties in the 
country was, without this physical valuation being com- 
pleted? 

Commissioner Clark. Yes, I think we could determine 
approximately what they are worth, but I do not think 
that determination would stand in the courts, unless it 
were made in a way that it could be defended. 

Senator Town-send. Could you not defend the stock 
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and bond proposition suggested by Senator Poindexter? 
The courts have accepted that in other cases. 

Commissioner Clabk. I have never been able to con- 
vince myself that the market quotations of stocks or 
bonds of a railroad are an accurate guide as to the value 
of the property or even of the securities themselves. 

Senator Townsend. At any rate, taken for a term of 
years, under normal conditions, it gives you a fairly good 
idea of what men familiar with those properties think 
their value is? 

Commissioner Clark. Yes, it does; but it requires 
very careful analysis to determine what that capitaliza- 
tion represents — what is behind it. Take two railroads, 
operating side by side, and one may be capitalized at 
$130,000 a mile, and the other at $60,000 a mile. 

[364] Senator Poindexteb. You cannot arrive at abso- 
lute accuracy by any method, can you ! 

Commissioner Clabk. I do not think you can. 

Senator Poindexteb. You are bound to have a certain 
factor of error? 

Commissioner Clark. You can arrive at almost abso- 
lute accuracy in an inquiry into the physical value of the 
railroad property, but then you are up against the diffi- 
culty of the value of its intangible assets. 

Senator Poindexteb. And by the time you make a de- 
termination as to the value of the intangible assets, the 
physical value of it has changed? 
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Commissioner Claek. Yes. 

Senator Townsend. The intangible assets are not sus- 
ceptible of exact inventory? 

Commissioner Claek. No ; that has to be a matter of 
judgment. 

Senator Townsend. You have got to use the best 
methods of judgment known to determine the intangible 
value ! 

Commissioner Claek. Yes. 

Senator Townsend. You did not think that the fact 
that we did not have this physical valuation now was an 
insuperable obstacle in determining what the value of the 
railroads is for the purpose of enacting new legislation? 
I do not think I misunderstood you. 

Commissioner Claek. No; I do not think it is an in- 
superable obstacle. I do not think that knowledge is at 
all essential to the determination of the questions which 
press for determination now, except possibly you may 
want to consider the question of Government ownership 
— purchase of the property. 

Senator Poindextee. How much is that physical valua- 
tion work going to cost, Mr. Clark? 

Commissioner Claek. The main work, Senator, of our 
Bureau of Valuation will be completed within the next 
two years. After that the work of all our field forces, en- 
gineers, and accountants, etc., will be simply that of keep- 
ing up with the changes that have been made and that are 
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made from time to time, so that those forces will, in the 
main, be dispersed. The work is costing approximately 
$3,000,000 a year. 

Senator Townsend. How many years have you been 
at it? 

Commissioner Claek. Well, it has not cost that much 
each year since we have been at it. I do not remember the 
date we began. 

Senator Pomebene. What proportion of the work is 
completed now? 

Commissioner Claek. I should rather furnish that a 
little later, Senator. We have those figures — the best 
estimates that can be made — from the Director of Valua- 
tion, but I have not them in mind. I am rather sure that 
he insists that the field work, as we call it — that is, the 
inventory and the engineering — will be completed in 1921. 

Senator Townsend. This cost of $3,000,000 a year is a 
Government expense, is it? 

Commissioner Claek. Yes. 

Senator Townsend. What other cost is there? Is the 
railroad put to any expense in this matter? 

Commissioner Claek. Oh, yes ; a very substantial ex- 
pense. I presume their expense, in the aggregate, is 
as great as that of the Government. 

[365] Senator Poindexteb. But the railroad's expense 
is all ultimately paid for by the people in rates, is it not? 

Commissioner Claek. Yes. 
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Senator Gore. The railroads have some people of their 
own who go along with your people, have they not? 

Commissioner Clark. Yes, sir; especially in the en- 
gineering measurements, for determining the reproduc- 
tion cost; the quantities that have been placed in fills, 
and the quantities that have been removed from cuts, and 
the quantities of ties and rails, etc. Every effort is made 
to straighten out any little differences that may arise on 
the ground, and they try to settle there anything that 
might grow into a controversy later. 

Senator Townsend. I want to ask three or four ques- 
tions in connection with Mr. McAdoo's testimony. 
Among other things that Mr. McAdoo urged as reasons 
for Government control was that he could standardize 
equipment. I want to ask you if equipment could be 
standardized — engines, cars, etc. — consistenly with the 
highest economy and efficiency'? 

Commissioner Claek. I think that some degree of 
standardization — and a greater degree than now exists — 
is not only attainable, but very desirable; but complete 
standardization is not at all practicable, in my judgment. 

Senator Townsend. Why? 

Commissioner Claek. The locomotive that is adapted 
for service on a level road is not suited for service on a 
road that has adverse grades. The car that is suitable 
for moving coal, for example, from the mines to the lakes 
or to the ports, or to industries that have equipped them- 
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selves with trestles for the use of those cars, would not 
be at all adapted to the distribution of coal out in the 
prairie country, to small stations, where it has to be 
shoveled out of the cars ; and so we might go on through 
with other examples. The box car is available for use 
and is used for more different commodities than any 
other type of car, and might, I think, with good results 
be substantially standardized. 

Senator Gore. The question of bridges has a good deal 
to do with the type of locomotive that can be used, has it 
not? 

Commissioner Claek. Yes; the bridges on a railroad 
are built with a view to the use of the motive power that 
is adapted to that railroad. There are locomotives that 
are built for use on heavy grades, that have strong trac- 
tive power, adapted for slow movement on those grades, 
that would not be at all usable where no grades existed 
and the movement was more rapid. 

Senator Townsend. Mr. McAdoo also emphasized to 
quite an extent the fact that the per diem charges for the 
use of cars should be abolished. To what extent, in your 
opinion^ could that be done, and do you think it ought to 
be done? 

Commissioner Claek. It seems to me, Senator, that 
under private ownership the owner of the car is entitled 
to compensation for its use, if it is used by others ; and 
I see no way of compensating it except on a mileage or 
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per diem basis. It was suggested — and the suggestion 
is not entirely without merit — that periods of car short- 
age could be tided over ; that the necessities of the whole 
country could be better met if all the cars were owned by 
one corporation, and all of the railroads paid for the use 
of them, on the basis of use, [366] making a more mobile 
pool of equipment, that could be used in different sec- 
tions of the country more satisfactorily and more ef- 
fectively, under a good organization of that kind, than 
can be provided under separate ownership. 

Senator Townsend. Would it be practicable to compel 
every railroad company to own sufficient cars to meet 
every possible emergency which might come to that road? 

Commissioner Claek. No, because I do not think you 
can determine what that possible emergency may be. 

Senator Gore. And it would not be economical, even if 
you could? 

Commissioner Clark. No, it would not be economical, 
because it would involve the construction and mainte- 
nance of sufficient cars to meet the maximum demand at 
any moment. The maximum demand does not ordinarily 
last more than a few weeks, and the equipment would 
have to lie idle for the remainder of the year, accruing 
depreciation and eating up interest. 

Senator Townsend. Mr. McAdoo also dwelt to a great 
extent upon the fact that the present administration of 
railroads has been able to secure larger loads or heavier 

194 



CLARK ON INTERSTATE COMMERCE 

loads ; and, if I understand him correctly, he suggested 
that that would be one of the benefits of Government con- 
trol, such as he advocated; namely, increasing the load 
of the car. You heard his testimony on that, did you, 
Mr. Clark? 

Commissioner Claek. Yes. 

Senator Townsend. What have you to say about that? 

Commissioner Claek. The larger load you can carry in 
an individual car and the larger tonnage you can haul in 
a given transportation unit, the more economical will be 
your transportation. The increased loading over former 
times was very evident in 1917, and has persisted through 
1918. 

Senator Watson. That was brought about by the rail- 
way war board, was it not? 

Commissioner Claek. I was going to say that my judg- 
ment is, knowing what I do about it, that it is largely due 
to a cordial cooperation on the part of the shippers, who 
have recognized the difficulties, and who have been Willing 
to load the maximum; and that it has also been con- 
tributed to, somewhat, by the car shortage. The shippers 
knew they could not get all the cars they wanted, and, 
therefore, they would get all the freight they could into 
what they could get. It has been contributed to by regu- 
lations prescribed by the War Industries Board and by 
the Food Administration. The Food Administration 
issued an order that flour should not be sold under a Food 
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Administration license in lots of less than 60,000 pounds. 
Therefore, if I wanted to purchase from yon a car of 
flour, I had to purchase 60,000 pounds, which could be put 
into one car, and that would be the natural result of it, 
although the tariff of the railroad under which the ship- 
ment moved did not require a loading in excess of 40,000 
pounds. 

Senator Pomerene. Did not the railroads themselves 
insist that the cars should be more heavily loaded? 

Commissioner Claek. Oh, yes ; they did everything to 
encourage that, and there has been a progressive tend- 
ency in the direction of heavier loading. Cars are built 
nowadays with a very much larger capacity than they 
used to have, and the railroads are desirous of [367] 
utilizing that increased carrying capacity as far as they 
can, but their minimum weights, as prescribed in their 
tariffs, are controlled or influenced to a great extent by 
what are called ' ' commercial minimums. ' ' The trade has 
adjusted itself to a certain commercial minimum, and 
they want to buy in car lots of a given number of thou- 
sand pounds, and the result is that a carload of 30,000 
pounds, recognized as the "commercial minimum," 
moves in a car that could just as well carry fifty, sixty 
or even eighty thousand pounds of the same commodity. 
And the commercial minimums have been fixed by some 
of the States through their commissions, out of recogni- 
tion of the desires of the smaller dealers to avail them- 
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selves of the advantages of the carload rates and carload 
movements, and their inability to handle a carload that is 
as large in volume and in investment as two carloads 
under the minimum to which they have been accustomed ; 
so that the question of car loading is affected very sub- 
stantially by commercial conditions, and the extent to 
which those commercial conditions are recognized. 

Senator Poindexter. I understood Senator Townsend's 
question to bear on the relation of Government opera- 
tion to this maximum loading. Suppose that it is desir- 
able to have as large a load as possible in each car, and as 
many cars in a train as can possibly be handled; is it 
necessary, or would it, in your opinion, be conducive 
toward that end to have Government ownership and Gov- 
ernment operation? 

Commissioner Clark. No, I do not think that is at all 
essential, because if the Government's policy is to make 
that the prime or controlling consideration, all that is 
necessary is to let the railroads put up the minimum. 

Senator Poindexter. The railroads would be inclined 
to do that, would they, as a matter of self-interest? 

Commissioner Clark. Yes, they have shown a progres- 
sive disposition to increase the minimum weights. 

Senator Poindexter. Suppose the railroads were not 
under a system of enlarged supervision or control, they 
could be required to do that, could they not? 

Commissioner Clark. If the commission had the power 
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to fix the minimum rate as well as the maximum. The 
minimum weight is a part of the rate. We are now au- 
thorized to say to the carrier, "You shall charge a rate 
not in excess of so much, and you may fix a minimum 
weight not in excess of so much, ' ' but we can not say that 
it shall not go as far below that as it chooses to go. 

Senator Townsend. Do the railroads at the present 
time abuse the minimum weight provision? Do they fix 
it too low for the economy of the shippers and the public 
generally? 

Commissioner Clark. The shippers do not think so. 

Senator Townsend. And what if you did fix the mini- 
mum unduly high; would that be for the good of the 
public or otherwise? 

Commissioner Glakk. I would say it would not be for 
the good of the people to fix it unduly high. It is a ques- 
tion of reason. I should think it could be made unduly 
high, just as it could be made unduly low. 

Senator Townsend. There has been a good deal of talk 
here — and I am not clear about it myself ; I do not know 
but that the figures we have asked for will show it — that 
the Eailroad Administrator [368] raised the freight rates 
of the country and then issued an order increasing the 
wages of employees, and made them date back to Janu- 
ary 1 ; and in all the reports that the administrator has 
made here, he has introduced that fact as an element 
which has been reflected in the reports since June last. 
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Do you known, or is your commission familiar with the 
facts, as to how much of that back wage was paid in June, 
or when this order first took effect? Was a large por- 
tion of the back wages paid then, or was it distributed 
through the six or seven months since? 

Commissioner Clakk. I understand that the largest 
amount of it that was paid in any single month was paid 
in June, and that is reflected by the figures which have 
been introduced here, which will show that the operating 
ratio during the month of June was something over 110 
per cent.; but I understand that the back wages were 
paid as they were able to figure them out and get the pay- 
ments made, the largest single month, as I say, being 
June, but that it continued on through perhaps Septem- 
ber. I have not any accurate information as to the 
amount paid in any month, or as to just when the pay- 
ment was completed, if it has been completed. It may be 
that there are some questions still pending, but they will 
be of minor importance. 

Senator Townsbnd. I received a letter yesterday from 
a railroad man stating that he understood his wages had 
been increased back to January, but that he had not re- 
ceived that increase as yet; so I imagine that possibly 
some of it is still pending. I had thought that probably 
it would be paid as promptly as possible, and that the 
subsequent months might be freed from that load, and 
that we could make something of a comparison between 
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the later months of Government control and the cor- 
responding months in 1917. Now, I do not know whether 
you were asked this question or not, but I want to ask it : 
Do you know whether that increase in wages was scien- 
tific, and applied with proper justice to all the employees 
of the railroad? 

Commissioner Clark. No, I do not; I have heard 
criticisms of it in individual instances. I think that there 
have been controversies as to its application in individual 
instances since that time, but I have no knowledge in the 
situation that would justify my offering any criticism of 
the general work of the board. I understand that their 
purpose was to recognize, in a larger degree at least, 
the lower paid employees, and to afford them what they 
deemed to be appropriate wages in the light of the living 
conditions of to-day. 

Senator Gore. And those engaged in the operating 
work were advanced, but not the station agents? 

Senator Townsend. I did not understand your ques- 
tion, Senator. 

Senator Gore. I say, as I understand the increase in 
wages has been to those engaged in the operating de- 
partments, generally. 

Commissioner Clark. I understand increases have 
been made to all employees. 

Senator Gore. I was talking to a man yesterday, and he 
said that the station agent at Rockville, Md., had not been 
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increased, and that he did not get as much pay now as the 
man who flags the trains as they pass. 

Commissioner Clabk. I do not know about that par- 
ticular case, Senator. I do know that the director gen- 
eral issued an order quite [369] recently affecting the 
pay of the employees that you have referred to — the sta- 
tion agents and the telegraph agents, etc. 

Senator Gore. I have had two or three complaints from 
those men who work inside. 

Senator Townsend. Do you think, Mr. Clark, as a gen- 
eral proposition, that the increased wages are too high, 
or ought not to have been made? 

Commissioner Clabk. No, sir ; I do not think so. 

Senator Townsend. Now, the railroad administrator 
emphasized that — and I thought it was for the purpose 
of showing or making an appeal to the laboring men of 
the country that under Government control they would 
get higher wages. Now, under existing law, when you 
pass upon the justness and reasonableness of a rate, do 
you take into consideration what the railroads pay in 
wages ? 

Commissioner Clabk. We take into consideration the 
net results of operation ; and the operating expenses, we 
know, contain as their principal item, the wages paid to 
employees; and the principal reasons assigned by the 
railroads in justification of the proposed 15 per cent, in- 
crease were the increased operating expenses due to in- 
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creased wages which they had been obliged to grant, and 
the increased cost of fuel and other supplies, and that 
was the basis of our awarding it. 

The Chaibman. The usual hour of adjournment has 
arrived, but there being no session of the Senate to-day, 
we will continue until half past twelve, if that is agree- 
able to you gentlemen? 

Senator Cummins. Yes. 

Senator Townsend. If an increase were to be granted 
by the railroads to the employees generally, the commis- 
sion would take that into consideration in fixing a rate? 

Commissioner Clark. Necessarily it must. 

Senator Townsend. I gathered the impression from 
what was said the other day that possibly it would not be 
done. You do not need any new law for that now, do you? 

Commissioner Clark. No, sir. 

Senator Cummins. In order to understand one of the 
tables that Mr .Clark has introduced, I want to ask him 
a question about it. The loss and damage claims that 
are paid in connection with the movement of freight and 
persons are entered in the railroads' accounts as a cost 
of transportation, are they not? 

Commissioner Clark. Operating expenses. 

Senator Cummins. Operating expenses? 

Commissioner Clark. Yes. 

Senator Cummins. Did the railroads, prior to the Gov- 
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ernment's taking possession, report the claims that were 
pending and unpaid? 

Commissioner Clabk. No, sir. 

Senator Cummins. So that in the account or in the 
table that you have introduced showing the comparative 
cost of operation during the first 10 months of 1917, as 
compared with the first 10 months of 1919, the claims that 
were paid for loss and damage appear? 

Commissioner Clark. Yes, sir. 

Senator Cummins. How did you get the claims that 
were paid by the Railroad Administration on this ac- 
count? 

Commissioner Clark. From the reports of the operat- 
ing expenses of the individual carriers. 

[370] Senator Cxtmmins. As reported by the indi- 
vidual carriers? 

Commissioner Clark. Yes. 

Senator Cummins. Have you any information, or can 
you secure any information and give it to the committee, 
with regard to the amount of claims paid during the first 
10 months of 1917 and the amount paid during the first 
10 months of 1918? 

Commissioner Clabk. We will be very glad, Senator, 
to get those figures, in so far as they are available. I 
hesitate to promise them, because I do not think they 
are reflected in the monthly reports — that is, segregated. 

Senator Cummins. Well, if they are not — 
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Commissioner Clabk (interposing). And if they are 
not, we would be able to get them only by special reports 
or from the annual reports. 

Senator Cummins. Is there any way that you can get 
and give to the committee the aggregate amount of 
claims for loss or damage to property or persons pend- 
ing and unpaid on the 1st of November, 1918? 

Commissioner Claek. We could get it by requiring a 
special report from the individual carriers. 

Senator Cummins. Would that be a difficult thing to 
do? 

Commissioner Clabk. Oh, no. 

Senator Cummins. So that we could compare the 
amount pending and unpaid at the end of October, 1918, 
with the amount, if you will get it, pending and unpaid 
on the 1st of November, 1917. The reason I ask that is 
this: It has been reported to me many times that the 
Eailroad Administration is pursuing a policy of refusing 
to recognize or pay the claims which have arisen in the 
operation of the property, or, if not refusing, at least 
making it very difficult to reach any conclusion with re- 
gard to them; and I would like some information upon 
that point, if you can get it. 

Commissioner Claek. We will undertake that, Sen- 
ator. I know of no way to get it, except by special report 
from the carriers, because we never get any report as 
to the number or volume of claims pending and unpaid. 
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Senator Pomeeene. I have understood that an order 
had been issued to the effect that no claim shall be paid 
unless it is made within four months from the time of 
shipment. I should like to know what authority of law 
there is for that order. 

Senator Gore. War power. 

Senator Cummins. Do you ask that of Mr. Clark? 

Senator Pomeeene. Yes. 

Commissioner Claek. I think that the bill of lading 
contains such a provision. I will not be certain about 
that, but I think it does. 

Senator Cummins. Just one question with regard to 
the valuation proceeding. This valuation was begun 
about 1912, was it not? 

Commissioner Claek. I think so. 

Senator Cummins. Now, you were required or asked 
to find several items of value. One of them was the cost 
of reproduction new; another was the cost of reproduc- 
tion with depreciation ; and another was the original cost 
or the investment. You have not been very successful 
in ascertaining the original cost, as I understand. 

Commissioner Claek. Because the records are not 
available from which it could be determined. 

[371] Senator Cummins. Yes. The cost of reproduc- 
tion, if that be the standard of value, changes with every 
year, does it not? 

Commissioner Claek. Yes, sir. 
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Senator Cummins. And if that standard were applied 
at this moment it would be 25 or 30 or 40 per cent, more 
than it was at the time the engineers gave their estimate 
that is now on file? 

Commissioner Clark. Yes, sir. 

Senator Cummins. Then how would that furnish any 
real basis for the adjustment of rates — a cost of repro- 
duction 10 years ago? 

Commissioner Clark. I do not think that it would. 

Senator Cummins. If the railroads are entitled to a 
return upon the value of their property 

Commissioner Clark (interposing). I do not think 
it would furnish a basis. 

Senator Cummins. If you were to adopt, however, the 
standard — and, of course, the courts must ultimately 
pass upon it — of the investment in the property, and con- 
sider that as the thing protected by the Constitution 
against confiscation, it would be a fixed and permanent 
standard, and one that could be used so long as the ques- 
tion was alive, could it not? 

Commissioner Clabk. Yes, sir. 

Senator Cummins. I do not wish to anticipate the 
opinion of the commission on these disputed points, but 
why can not the original cost be ascertained by estimate, 
if the books are not available, just as easily as you can 
take the opinion with regard to the cost of reproduction? 

Commissioner Clark. "Well, they do not take the 
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opinion as to the cost of reproduction, Senator. The cost 
of reproduction is ascertained by engineering inquiries 
on the ground, and they measure the quantities of dirt 
or rock that have been removed, and they apply the unit 
prices that are governed by a very careful study over a 
period of years immediately preceding the date of valua- 
tion ; so that the reproduction cost as of that date is sub- 
stantially as accurate an estimate of reproduction cost 

as is the estimate of what is there and what it is worth 
to-day in its present condition. 

Senator Cummins. That is, what it would cost to repro- 
duce it to-day, but if you have the time at which the prop- 
erty was constructed, and if you have the prices which 
prevailed at that time, which I would think would be ac- 
cessible, what is the difficulty of ascertaining the cost of 
the property at the time it was constructed? 

Commissioner Claek. I do not think there is any spe- 
cial difficulty about it. I think it would be infinitely 
simpler than some of the things this valuation act does 
require of us. 

Senator Cummins. That is what I think. 

Commissioner Clark. We are in court here now in the 

District on a mandamus proceeding. The Kansas City 

Southern Railway is attempting to mandamus us to do 

something which the Supreme Court, in the Minnesota 

rate cases, said it was impossible of accomplishment, and, 

if undertaken, it had no basis but pure speculation ; and 
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yet Mr. Untermyer is down here asking the courts of the 
District of Columbia to issue a writ of mandamus order- 
ing us to do it. 

Senator Poindexter. You will be in a bad fix if they 
recover. 

Commissioner Clark. Yes. 

[372] Senator Cummins. There is provision in the 
Constitution against cruel and inhuman legal punish- 
ment. 

Senator Goke. That woud be justifiable contempt, in 
that case. 

Senator Townsend. Mr. McAdoo also urged here be- 
fore the committee, as one of the reasons for Government 
control, that we had established a merchant marine — are 
building one that is"^oing to be of great value to the 
country — and that by Government control that merchant 
marine could be operated in connection with the railroads 
to better advantage than it otherwise could be. Now, 
under the present law you have control over joint rates 
and rates in connection with inland waterways and rail- 
roads? 

Commissioner Clark. Yes. 

Senator Townsend. Is there any reason why a law 
could not be passed which would be effective, and prac- 
tically giving the Interstate Commerce Commission 
power to coordinate the operation of the ships and the 
railroads ? 
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Commissioner Claek. I assume that the Congress 
would have the right to place that duty or jurisdiction 
where it might deem wise. We have never entertained 
the idea that we would be given jurisdiction to determine 
the ocean rates of transportation. We have power now, 
under the Panama Canal Act, to prescribe preferential 
rates to the port on railroad traffic which is for water 
transportation beyond; but I do not think it has ever 
been suggested that we ought to have jurisdiction of the 
rates from our ports to the foreign countries by water. 

Senator Townsend. Assuming that he is correct — that 
it is desirable that there should be unified control of rail- 
roads and the ocean traffic, in our merchant marine, can 
you conceive of any obstacles that would lie in the way of 
giving the commission, or whatever body we might select, 
authority over the railroad and the ocean traffic? 

Commissioner Claek. No. 

Senator Lewis. Mr. Commissioner, I would like to ask 
you your judgment as to two things: first, sir, do the 
members of the Interstate Commerce Commission, so far 
as you have gathered, feel that with the passing of the 
roads into the hands of the Government, either for five 
years or as a permanent policy, the Interstate Commerce 
Commission would be abolished! 

Commissioner Claek. I have never heard one of them 
raise that question, Senator. 

Senator Lewis. Is it your judgment or not, sir, that 
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their opinion as to whether we should take the roads over 
is at all influenced by the fact that the Interstate Com- 
merce Commission would, in the natural course of things, 
be abolished? 

Commissioner Claek. I do not think any member of 
the commission has been influenced in the slightest by 
that thought. 

Senator Poindextee. That would not necessarily 
follow, would it? That if the Government should take 
over the roads the Interstate Commerce Commission 
would be abolished? 

Commissioner Claek. We have not thought of it from 
that standpoint at all. 

Senator Poindexteb. No; but it is obvious, is it not, 
that that would not be the case? 

[373] Senator Cummins.. There would be a great deal 
more for them to do than ever before. 

Senator Lewis. The theory of the Interstate Commerce 
Commission now is to protect the people; that is, the 
Government as well as the roads, so as to have an equal 
and fair adjustment of rates. Now, if the Government 
were to take over the railroad properties itself, the Gov- 
ernment would not have to have a separate agency to per- 
form the duties now performed by the Interstate Com- 
merce Commission; they would be performed by the 
officials of the Government, would they not? 

Commissioner Claek. They could be, Senator. I an- 
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ticipate that if the Government owned the railroads, it 
would find that it had on its hands a great many com- 
plaints and controversies raised by the shippers through- 
out the country, and of course they could be left for de- 
termination to the executive officers of the railroad 
bureau or department, or whatever it was, or to some 
other tribunal, as Congress might deem wise. 

Senator Lewis. So no fear on the part of the members 
of the Interstate Commerce Commission of losing their 
places has entered into their attitude with regard to the 
Government taking over the railroads? 

Commissioner Clark. Absolutely not. 

Senator Lewis. I have seen it reported frequently, but 
I will take the commissioner's word for it. 

Senator Underwood. If the examination is concluded, I 
would like to make a suggestion before we adjourn. 

Senator Gore. I would like to ask the commissioner one 
or two questions. Mr. Clark, have you ever considered 
the advisability of requiring the railroads to own the mer- 
chant marine? 

Commissioner Clark. No, sir. 

Senator Gore. Perhaps, in conjunction with the Gov- 
ernment? 

Commissioner Clark. No, sir; we have never consid- 
ered that. Our knowledge of the merchant marine is only 
that which the average citizen acquires by reading the 
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newspapers, and we do not pretend to have any real 
knowledge of it. 

Senator Gore. We have heard a lot about unifying the 
railroads of the United States. Of course, commerce is 
not merely national; it is largely international. It has 
occurred to me that if we would require the railroads to 
own the ships, we might in that way get a larger and more 
comprehensive utilization of the port facilities of the 
country. 

Commissioner Clark. I should say, Senator, that there 
is no room for contradiction of the statement that a close 
coordination of effort and unity of purpose as between 
our railroad transportation systems and our merchant 
marine, assuming that we are going to operate a mer- 
chant marine in foreign commerce, would go far toward 
expanding the commerce of this country, and would be of 
great benefit to the commercial interests of the country 
at large. 

Senator Gore. I have particularly in mind the fact that 
New York Harbor is very often glutted with outgoing 
commerce, due to the desire on the part of the railroads 
to get the haul to New York over their lines. Now, if the 
railroads were serving all the ports, and were interested 
in the merchant marine, it would make no differ- 
[374]ence to them to which port the traffic might be 
hauled, and I think that in that way the commerce would 
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be better distributed, and that it might relieve that con- 
gestion. 

Commissioner Claek. Senator, I am not willing, even 
by silence, to assent to the proposition that the congestion, 
of this foreign commerce at New York is entirely due to 
a desire on the part of the railroads to haul the traffic to 
that port. The shippers send their freight wherever they 
choose, over the open routes. The shipping interests on 
the Atlantic Ocean prefer to come to the port of New 
York. 

Senator Goes. Yes. 

Commissioner Claek. And the shippers make their en- 
gagements with the ships for transportation to or from 
New York, and the railroad has but little election in that 
respect. 

Senator Goee. Of course, that may be true, but that il- 
lustrates the point I had in mind, that if the merchant 
marine were controlled by the railroads, and they were a 
common interest, they might patronize other ports, and 
thus avoid this congestion? 

Commissioner Claek. I think that economy in the 
whole situation could be attained in times of heavy traffic 
by a more equitable distribution of the export movements 
through the various ports. 

Senator Goee. Yes ; that is what I had in mind. 

Commissioner Claek. Now, Mr. Chairman, I am 
through. I will just hand to the reporter a little memo- 
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randum of citations and quotations from reports of the 
commission to the Congress and others in which it has 
made expressions with regard to the necessity for the 
power to fix the minimum rate, which may be of some 
convenience to you. 

The Chaibman. We will be very glad to have it. 

(The memorandum above referred to appears in full 
below, as follows:) 

"Wrongs caused by improperly adjusted rates over in- 
dependent lines from competing cities to a common des- 
tination can not be corrected without authority to pre- 
scribe both the maximum and minimum rate, and the com- 
mission is not empowered to do either. (Savannah Bu- 
reau of Frt. & Trans, v. Charleston & S. E. Co., 7 I. C. C. 
458; decided December 31, 1897.) 

"The principle permitting the carrier to make low rates 
to meet competition has its limitations ; it will not justify 
the making of rates which will not be remunerative, as 
that must result in throwing undue burdens upon others. 
(II. C. C. 227; 2 1. C. C. 231.) 

"The Supreme Court has held that carriers in meeting 
competitive rates are not justified in carrying traffic for 
less than cost, since they would thereby impose upon non- 
competitive traffic the burden of the loss. (Farmers, etc., 
Club v. A. T. & S. F. Ey. Co. et al., 12 I. C. C, 351,) 

"The subject of minimum rates is first discussed at 
length in the commission's Seventh Annual Eeport 

214 



CLARK ON INTERSTATE COMMERCE 

(1893), on pages 38 and 39 of which will be found the fol- 
lowing : 

" 'The act confers upon the commission the power to 
reduce a rate that is unreasonably high, but not to raise a 
rate that is unreasonably low. Experience has fully 
satisfied us that this is a defect in the statute. It was 
doubtless thought that the interests of carriers who make 
rates would be sufficient assurance against unreasonably 
low rates, and it would not have been unnatural if legis- 
lators had gone further and said, at first blush, if carriers 
will not shield themselves against too low rates the fault 
is their own and they are entitled to no relief at the hands 
of the Government. This is plausible, and perhaps would 
be sound if railroads were operated directly by their 
owners in person and not by an army of agents, and if the 
evils resulting from unreasonably low rates did not dis- 
astrously affect business interests and the commerce of 
the country. 

[375] " 'No fact is better established by experience, or 
more generally conceded by candid experts on the sub- 
ject, than that the rule of the statute, viz, that rates 
should be just and reasonable and without preference, 
unjust discrimination or favoritism as between indi- 
viduals, localities, or particular descriptions of traffic 
is the best for all interests concerned in transportation. 
The concession is practically universal; therefore, any 
practice of carriers that violates this rule must operate 
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to the detriment of one or more of such interests. It is 
easy to see that an unreasonably low rate must injure the 
carrier by depriving it of revenue that the statute rule 
would give and which the carrier ought to have. This loss 
of revenue is, as a matter of course, equally bad for the 
stockholders. The unreasonably low rate never happens, 
as a rule, except in the case of traffic to competitive 
points. It is unrestricted competition that brings rates 
below what is just and reasonable. Eevenue lost by the 
adoption of unreasonably low rates to competitive points 
can only be compensated for by rates above what is 
reasonable and just to noncompetitive points. These out- 
number the competitive points very largely. Therefore, 
unreasonably low rates must always operate unjustly to 
a large proportion of traffic and a large class of shippers. 
In a word, the tendency of unjustly low rates to one point 
is in the direction of unreasonably high rates to others, 
thereby causing a distribution of the burdens of trans- 
portation which is unjust and in violation of the spirit 
and letter of the statute. 

' ' ' Nearly every city in the country of any considerable 
size is both a commercial and a railroad center; there- 
fore, a competitive point in both respects. The principal 
traffic to such points being under these competitive influ- 
ences, without statutory restriction as to rates, they be- 
come unstable and radically varying, especially at times 
of rate wars between competitive carriers. Shippers 
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mainly agree that unstable rates are injurious to business 
industries and to commerce generally. They claim that 
reasonable rates that are stable are better than sporadic 
low rates that are below what is just and reasonable. 
We are well satisfied by experience that the stability of 
just rates can never be assured without the sustaining aid 
of the law. The power to limit minimum rates to com- 
petitive points would tend strongly to promote stable 
rates. 

" 'We can anticipate no opposition to such legislation, 
as its purpose and effect would be the protection of the 
interests and rights of the general public, as well as car- 
riers, and without possible injury to the latter, and it is 
believed it would render the administration of the law 
easier and more successful. 

" 'No more extended discussion of the necessities and 
advantages of conferring upon the commission the power 
and duty, under proper limitations, of prescribing mini- 
mum rates as well as maximum rates on traffic to competi- 
tive points is here submitted, because it will be found in 
Appendix D to this report. We, without hesitation or 
doubt, recommend an amendment embodying the propo- 
sition' 

"On page 78 of the same report the commission recom- 
mends 'that the power be conferred on the commission 
to prescribe minimum as well as maximum rates to com- 
petitive points.' The same recommendation is repeated 
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in the Eighth Annual Report (1894), page 78. In the 
Eleventh Annual Eeport (1897), page 143, it is recom- 
mended that the commission should have power 'to fix 
both a maximum and minimum rate when that may be 
necessary to prevent discriminations under the third sec- 
tion.' In the Twelfth Annual Report (1898), page 26, 
the commission remarks, after citing various cases, that : 

' ' ' These cases fully support what was in substance said 
by the commission in its last report — that without au- 
thority to determine and order a maximum rate after 
due hearing and investigation the commission can not 
execute the provision in the first section of the law re- 
quiring reasonable rates, nor the just relations of rates 
which are required under the first and third sections; 
and that the power to prescribe a minimum as well as a 
maximum rate is necessary to enforce the prohibition 
against undue preference as between localities in cases 
where the places involved are not served by the same 
line. ' 

"The National Convention of Railroad Commissioners 
in their report for 1899 voted unanimously to recommend 
the immediate passage by Congress of such laws as will 
effecutally suppress the transportation evils and abuses 
described in the various annual reports of the Interstate 
Commerce Commission. The above association at its con- 
vention in 1901 resolved that the Interstate Commerce 
Commission be clothed with power and authority to 
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fix minimum, maximum, and differential charges. The 
text of the resolution is set out in full on page 82 of the 
commission's Fifteenth Annual Eeport (1901). 

[376] "The following quotations are taken from the 
commission's reports as indicated: 

' ' ' There are two ways in which this discrimination 
might be removed. First, the rate upon the bags might be 
reduced, but it would be unjust to compel these defend- 
ants to receive less than a reasonable charge for the 
transportation of that commodity. Second, the rates on 
the burlaps might be advanced, but the commission has 
no authority to prescribe a minimum rate. (Percy Kent 
Co. v. N. Y. C. & H. E. E. Co., 15 I. C, C. 439, 442.) ' 

" 'If we were authorized to fix a minimum rate, or to 
treat the carriers collectively as a single unit or system, 
the adjustment complained of is one which might call for 
correction. (Eoberts Cotton Oil Co. v. I. C. E. E. Co., 
21 1. C. C. 248, 251.) ' 

" 'If all the carriers serving the competitive fields in 
West Virginia, Ohio, and Pennsylvania were before the 
commission, it might be possible for us to establish 
proper differentials on the basis of full testimony. All 
these carriers, however, are not before the commission: 
but even if they were, the commission would still be pow- 
erless to prescribe a minimum rate, without which a 
fixed relation among these different fields hardly can be 
enforced. It is well known that Congress has not yet 
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seen fit to grant this power to the commission. Again, 
assuming that the commission were to establish a maxi- 
mum rate from Pittsburgh to Ashtabula Harbor of less 
than 78 cents, and that in addition we were to establish 
the differential between the Pittsburgh and all the other 
fields, this Pittsburgh rate would be virtually an absolute 
rate, and the establishment of rates from the other dis- 
tricts through the instrumentality of the differential like- 
wise would be the establishment of a specific rate from 
those districts. Therefore the commission, by indirec- 
tion, would establish absolute rates from all these dis- 
tricts on lake-cargo coal. Efficiency and equity in regu- 
lation alike require it; nevertheless, Congress has not 
yet granted such power. (Boileau v. P. & L. E. E. E. Co., 
241. C.C. 129, 133.)' 

" 'If the carriers which reach Memphis, and are parties 
to the 22-cent rate to St. Louis, were required to withdraw 
from participation in the 22-cent rate to St. Louis, so long 
as they maintain a rate in excess of 25 cents to Memphis, 
it would simply mean that the other lines reaching St. 
Louis would obtain more of the traffic to that point with 
less competition. It can not be said, therefore, that the 
maintenance of the 22-cent rate to St. Louis is the volun- 
tary act of the defendants which reach Memphis. If we 
were authorized to fix a minimum rate, or to treat the 
carriers collectively, as a single unit or system, the ad- 
justment complained of is one which might call for cor- 
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rection. (Memphis Freight Bureau v. B. & 0. E. E. Co., 
28 I. C. C. 543, 547.) ' 

' ' ' The allegation that rates paid by complainants ' com- 
petitors are ' ' unreasonably low' ' and ' ' should be corrected 
by an increase, ' ' while showing plainly the nature of the 
case before us, does not present an issue within the scope 
of the act upon which the commission could make an 
order, unless the relation of rates attacked results in such 
discrimination or preference as the act condemns. (An- 
son, Gilkey & Hurd Co. v. S. P. Co., 33 I. C. C. 332, 334.) ' " 

Commissioner Clark. In conclusion, I want to say that 
I read at the opening of my statement a memorandum 
which was assented to by all of the commissioners, except 
as it was departed from in a separate memorandum by 
Commissioner Woolley, which I also read. I was dele- 
gated to come here and present that for the commission, 
and, of course, I was authorized by the commission to 
support for the whole commission any statement con- 
tained, or any principle outlined in that paper. This ex- 
amination has taken a rather wide range and, I have been 
called upon to answer off-hand a good many questions; 
and I think it is only fair to say that in the matters of 
detail my colleagues may differ with me, and are not to 
be held bound by answers that I have made, which go be- 
yound the expressions which are contained in the paper 
which I was authorized to submit for the whole. 

Senator Underwood. Mr. Chairman, some time ago a 
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joint committee of the two Houses was appointed under 
what was known as the "Newlands resolution," and took 
a great deal of testimony. Much [377] of that testimony- 
is pertinent to the inquiry here, and along the same lines, 
and is likely to be repeated, if it is not made a part of 
this record here. I wish to ask that that testimony taken 
before the Newlands committee be printed as an appendix 
to this hearing, and indexed with it. 

The Chairman. Without objection, that will be done. 
I would like to have an executive session, now, and, Com- 
missioner Clark being through, all others than members 
of the committee will retire from the room. 

Mr. Thom. Before you go into executive session, I wish 
to say that, at very considerable expense, we have had a 
compilation or a synopsis — and by very competent hands 
— of the laws of all the States in respect to corporations, 
and their conflict of regulation, etc. It is quite volum- 
inous, and it might be of sufficient value for this commit- 
tee to order it to be printed. Would it be possible for you 
to appoint a subcommittee to look into that, and to de- 
termine the question whether it is sufficiently of public 
interest to have it printed? 

The Chairman. I will take that up with the committee, 
and let you know later. 

(Whereupon, at 12:25 o'clock p .m., the committee 
went into executive session; and later adjourned until 
Monday, January 13, 1919, at 10 o'clock a. m.) 
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65th Congress, 
3d Session. 

S. 5398. 

In the Senate op the United States. 

January 20 (calendar day, January 21), 1919. 

Mr. Pomerene introduced the following bill ; which was 

read twice and referred to the Committee on 

Interstate Commerce. 



65th Congkess, 
3d Session. 

H. E. 14820. 
In the House of Representatives. 
January 21, 1919. 
Mr. Esch introduced the following bill; which was re- 
ferred to the Committee on Interstate and For- 
eign Commerce and ordered to be printed. 
A BILL 
To amend an act entitled "An Act to regulate commerce, 
approved February fourth, eighteen hundred and 
eighty-seven, and all acts amendatory thereof, and to 
enlarge the powers of the Interstate Commerce Com- 
mission, approved June twenty-ninth, nineteen hundred 

and six." 
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Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem- 
bled, That that portion of section one of the act to regu- 
late commerce, preceding the first proviso, as amended 
by June twenty-ninth, nineteen hundred and six, April 
thirteenth, nineteen hundred and eight, and June eight- 
eenth, nineteen hundred and ten, be amended to read as 
follows : 

"That the provisions of this Act shall apply to any cor- 
poration, or any person or persons, engaged in the trans- 
portation of oil or other commodity (except water and ex- 
cept natural or artificial gas) by means of pipe lines, or 
partly by pipe lines and partly by railroad, or partly by 
pipe lines and partly by water, and to telegraph, tele- 
phone, and cable companies (whether wire or wireless) 
engaged in sending messages from one State, Territory, 
or district of the United States to any other State, Terri- 
tory, or district of the United States, or to any foreign 
country, who shall be considered and held to be common 
carriers within the meaning and purpose of this act, and 
to any common carrier or carriers engaged in the trans- 
portation of passengers or property wholly by railroad 
and wholly by boat between points on the rivers and lakes 
of the United States, and by water between points on the 
seacoasts of the United States, and to such carriage of 
persons and property partly by railroad and partly by 
water, whether or not both are used under a common 
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control, management, or arrangement for a continuous 
carriage or shipment from one State or Territory of the 
United States or the District of Columbia to any other 
State or Territory of the United States or the District of 
Columbia, or from one place in a Territory to another place 
in the same Territory, or from any place in the United 
States to an adjacent foreign country, or from any place 
in the United States through a foreign country to any 
other place in the United States, and also to the trans- 
portation in like manner of property shipped from any 
place in the United States to a foreign country and car- 
ried from such place to a port of transshipment, or 
shipped from a foreign country to any place in the United 
States and carried to such place from a port of entry 
either in the United States or an adjacent foreign coun- 
try." 

Sec. 2. That hereafter, in reaching its conclusion as to 
the reasonableness of any rate, fare, charge, classification, 
regulation, or practice, the commission shall take into 
consideration the increased cost of labor and other op- 
erating costs, in so far as they become material, in any 
case under investigation. 

Sec. 3. That the amendment to section one by the 
act approved May twenty-ninth, nineteen hundred and 
seventeen, is hereby amended to read as follows : 

"The term 'car service' as used in this act shall include 
the movement, distribution, exchange, interchange, and 
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return of cars used in the transportation of property by 
any carrier subject to the provisions of this act. 

"It shall be the duty of every such carrier to establish, 
observe, and enforce just and reasonable rules, regula- 
tions, and practices with respect to car service, and every 
unjust and unreasonable rule, regulation, and practice 
with respect to car service is prohibited and declared to 
be unlawful. 

"The Interstate Commerce Commission is hereby au- 
thorized, by general or special orders, to require all car- 
riers subject to the provisions of the act, or any of them, 
to file with it from time to time their rules and regula- 
tions with respect to car service; and the commission 
may, in its discretion, direct that the said rules and regu- 
lations shall be incorporated in their schedules showing 
rates, fares, and charges for transportation, and be sub- 
ject to any or all of the provisions of the act relating 
thereto. 

"The commission shall, after hearing, on a complaint 
or upon its own initiative without complaint, establish 
reasonable rules, regulations, and practices with respect 
to car service, including the classification of cars and train 
service and operation, compensation to to be paid for the 
use of any car not owned by any such common carrier, 
and the penalties or other sanctions for nonobservance of 
such rules. 

"Whenever the commission shall be of opinion that 
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necessity exists for immediate action with respect to the 
supply or use of cars for transportaton of property, the 
commission shall have, and it is hereby given, authority, 
either upon complaint or upon its own initiative without 
complaint, at once, if it so orders, without answer or 
other formal pleading by the interested carrier or car- 
riers, and with or without notice, hearing, or the making 
or filing of a report, according as the commission may de- 
termine, to suspend the operation of any or all rules, 
regulations, or practices then established with respect to 
car service for such time as may be determined by the 
commission, and also authority to make such just and 
reasonable directions with respect to car service during 
•■such time as in its opinion will best promote car service 
in the interest of the public and the commerce of the 
people; and the commission is hereby authorized and 
directed to require carriers to interchange and use all 
engines, cars, and other facilities owned or used by them 
in such manner as shall best serve the public interest 
in times of shortage of equipment in any section of the 
country, upon just and reasonable terms as between the 
carriers as the commission may prescribe ; and the com- 
mission is hereby authorized and directed to provide by 
order for the use, in the public interest, of all terminals 
of carriers, upon such terms as between the carriers as 
the commission may find just and reasonable. 
"The directions of the commission as to car service 
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may be made through and by such agents or agencies as 
the commission shall designate and appoint for that pur- 
pose. 

"In case of failure or refusal on the part of any car- 
rier, receiver, or trustee to comply with any direction or 
order with respect to car or train service, such carrier, 
receiver or trustee shall be liable to a penalty of not less 
than $100 nor more than $500 for each such offense and 
$50 for each and every day of the continuance of such 
offense, which shall accrue to the United States and may 
be recovered in a civil action brought by the United 
States." 

Sec. 4. That to the first paragraph of section five of the 
act to regulate commerce, as amended August twenty- 
fourth, nineteen hundred and twelve, the following pro- 
viso be added: 

"Provided, That the Interstate Commerce Commis- 
sion may, and it is hereby authorized, from time to time, 
upon application by carriers, or others, or upon its own 
initiative without such application, to permit, upon order, 
the pooling of traffic and facilities and the consolidation 
of two or more carriers subject to the provisions of this 
act, under such rules and regulations and under such 
terms as shall be just and reasonable, as in its opinion 
shall conduce to the public good; which authorized and 
ordered arrangement shall continue so long as in the 
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judgment of the commission the public interest may re- 
quire." ;;. 

Sec. 5. That the first paragraph of section fifteen of 
the act to regulate commerce, as amended June twenty- 
ninth, nineteen hundred and six, and June eighteenth, 
nineteen hundred and ten, be amended by adding the fol- 
lowing: 

"Provided, That the commission may in case it finds 
such action just and reasonable prescribe the minimum 
rate, fare, or charge to be published and maintained by 
carriers. ' ' 

Sec 6. That the second paragraph of section fifteen 
of the act to regulate commerce be amended so as to read 
as follows : 

"Whenever there shall be filed with the commission 
any schedule stating a new individual or joint rate, fare, 
or charge, or any new individual joint classification, or 
any new individual or joint regulation or practice, affect- 
ing any rate, fare, or charge, the commission shall have, 
and it is hereby given, authority, either upon complaint 
or upon its own initiative without complaint, at once, 
and if it so orders without answer or other formal plead- 
ing by the interested carrier or carriers, but upon reason- 
able notice, to enter upon a hearing concerning the pro- 
priety of such rate, fare, charge, classification, regulation, 
or practice, and pending such hearing and the decision 
thereon the commission upon filing with such schedule 
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and delivery to the carrier or carriers affected thereby a 
statement in writing of its reasons for such suspension, 
may suspend the operation of such schedule and defer 
the use of such rate, fare, charge,- classification, regula- 
tion, or practice, but not for a longer period than ninety 
days beyond the time when such rate, fare, charge, classi- 
fication, regulation, or practice would otherwise go into 
effect ; and after full hearing, whether completed before 
or after the rate, fare, charge, classification, regulation, 
or practice goes into effect the commission may make 
such order as would be proper in a proceeding initiated 
after the rate, fare, charge, classification, regulation or 
practice had become effective: Provided, That if any 
such hearing can not be concluded within the period of 
suspension, as above stated, the proposed change of rate, 
fare, charge, classification, regulation, or practice shall 
go into effect at the end of such period. Should the com- 
mission finally find and conclude that any rate, fare, 
charge, classification, regulation, or practice which under 
the circumstances hereinbefore stated, is unreasonable, 
unduly prejudicial, or unjustly discriminatory, or other- 
wise in violation of any of the provisions of the act to 
regulate commerce, they shall upon proof of shipments, 
under such regulations as they may prescribe, award 
reparation to shippers based upon the difference in 
charges under the rates initiated by the carrier and those 
found reasonable by the commission." 
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Sec. 7. That hereafter when there shall be filed with 
the Interstate Commerce Commission any complaint 
against interstate rates, fares, charges, classifications, 
regulations, or practices, or when an investigation thereof 
may be undertaken by the commission on its own motion 
which affects rates, fares, charges, classifications, regula- 
tions, or practices applicable wholly within any State of 
the United States, which may or may not have been pre- 
scribed by State authority, the commission shall cause 
notice to be given to the railroad commission or public 
service or utilities commission, or other appropriate au- 
thority of such State. The railroad commission, public 
service or utilities commission, or other State authority 
thus notified, shall have the right to be represented at, 
and such representative shall have the right to sit with 
the commission or its representative at such hearing and 
shall have the right to present or cause to be presented 
to the commission such evidence as they may deem neces- 
sary, just, and proper to conserve the rights and inter- 
ests of their people and States ; they shall also have the 
right to file briefs and be heard on argument and the cir- 
cumstances and conditions they present shall be consid- 
ered and given due weight by the Interstate Commerce 
Commission in arriving at its conclusion. 

Hereafter when any case brought to the attention 
of the Interstate Commerce Commission by formal com- 
plaint or otherwise involves or presents a question of con- 
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flict of jurisdiction between Federal authority over any 
matter or thing and the authority of any State or States 
of the United States over the same matter or thing, the 
Interstate Commerce Commission is hereby authorized to 
notify the state commissions, utilities commission, or 
other State authority, and may cooperate with such State 
authority with a view to harmonizing any such conflict 
of authority; and the Interstate Commerce Commission 
is hereby authorized in any proper case to utilize the 
services, records, and other facilities of the State com- 
missions, utilities commissions, or other State authorities 
to such an extent as shall in their opinion be proper and 
helpful in determining the matters and things presented. 

Sec. 8. That section twenty of the act to regulate com- 
merce as amended June twenty-ninth, nineteen hundred 
and six; February twenty-fifth, nineteen hundred and 
nine ; June eighteenth, nineteen hundred and ten ; March 
fourteenth nineteen hundred and fifteen; and August 
ninth, nineteen hundred and sixteen, be amended by in- 
serting therein a new section to be designated twenty A, 
to be placed after section twenty and before section 
twenty-one, to read as follows : 

' ' Sec. 20A. That from and after the passage hereof it 
shall be unlawful for any common carrier subject to the 
act to regulate commerce, as amended, to issue any cap- 
ital stock or certificate of stock, or any bond or other evi- 
dence of interest in or indebtedness of the carrier (herein- 
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after collectively termed 'securities'), or to assume any 
obligation or liability as lessor of another carrier, or as 
lessee, guarantor, surety, or otherwise in respect of the 
securities of any other person, natural or artificial, if 
connected with or relating to that part of the business 
of such carrier governed by the act to regulate commerce 
as amended, even though permitted by the authority 
creating the carrier corporation. 

' ' (a) Unless it be for some person within its corporate 
powers and in the public interest, necessary or appro- 
priate to the proper performance of its service for the 
public, and not tending to impair the financial ability of 
the carrier to discharge its duty to the public ; and 

' ' (b) Unless and until, and then only to the extent that, 
upon application by the carrier and after investigation 
by the commission of the purposes and uses of the issue 
of securities and the proceeds thereof, such issue is ap- 
proved by order of the commission as reasonable, neces- 
sary, or appropriate. 

"(c) The commission may from time to time, for good 
cause shown, make such supplemental order or orders in 
the premises as it may deem necessary, and may by any 
such supplemental order modify the provision of any pre- 
vious order or orders as to the particular purposes, uses, 
and extent to which, or the conditions under which any 
securities so theretofore authorized, or the proceeds 
thereof, may be applied. 
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"(d) Each such application shall be made in such form 
as the commission may from time to time determine and 
prescribe, and shall set forth such matters as the commis- 
sion may require, including the total amount of the pro- 
posed issue, and how authorized by or on behalf of the 
carrier ; the number and amount of all its securities out- 
standing at any time prior to said date, the amount 
thereof undisposed of , and whether such amount is held 
in the treasury of the corporation as free assets, or is 
pledged, and if pledged, the terms and conditions of such 
pledge ; the number and amount of securities then to be 
issued, and whether to be sold, pledged, or held in the 
treasury of the corporation as a free asset, or otherwise 
disposed of or applied, as the case may be, specifying 
number and amount in each case ; if any such securities 
are to be sold, the terms and conditions of sale ; if any 
part of the consideration to be received therefor is other 
than money, an accurate and detailed description of such 
consideration; if any such securities are to be pledged, 
the terms and conditions of pledge ; or if other disposi- 
tion or application is to be made, a full and detailed ex- 
planation thereof ; the number and amount of its securi- 
ties so authorized but not then to be issued ; if the issue 
is of shares of stock, the number thereof, the face or par 
value, if any, specifying whether common or preferred, 
and the number and kinds of then outstanding shares 
previously issued ; the preferences or privileges granted 
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to the holders of any such securities; the dates of ma- 
turity, rates of interest, or fixed dividend, whether cumu- 
lative or not, and any conversion rights granted to the 
holders thereof, and the price, if any, at which any 
such securities may be retired or redeemed ; the purposes 
to which the proceeds of the issue are to be devoted in 
such detail as the commission may require; in case of 
proposed assumption of any obligation or liability in re- 
spect of the securities of any other person, natural or 
artificial, like showing shall be made as to the financial 
condition of said other person, as also of the objects 
sought and benefits to be realized by the carrier from 
such assumption to be accompanied by copies of any 
agreements or contracts therefor. 

"Every application for authority, as also every certifi- 
cate of notification hereinafter provided for, shall be 
made under oath ,sighed and filed on behalf of the carrier 
by its president, a vice-president, auditor, comptroller, 
or other executive officer having knowledge of the matters 
therein set forth and duly designated for that purpose 
by the carrier. 

"Whenever any securities set forth and described in 
any application for authority, or certificate or notification 
as pledged or held as a free asset in the treasury of the 
carrier shall, subsequent to the filing of such application 
or certificate, be sold, pledged, repledged, or otherwise 
disposed of by the carrier, such carrier shall, within 
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ten days after such sale, pledge, or repledge, or other 
disposition, file a certificate of notification to that effect, 
setting forth all such facts as are requited herein or as 
may be required by the commission. 

"Upon application to the commission for approval of 
proposed issues of securities, the commission shall cause 
notice to be given to the railroad commission or public 
service or utilities commission, or other appropriate au- 
thority of each state in which the applicant carrier 
operates. The railroad commission, public service or 
utilities commission, or other appropriate State authority 
thus notified shall have the right to present before the 
commission such representations as they may deem just 
and proper for preserving and conserving the rights and 
interests of their people and the States, respectively, as 
involved in such proceeding. The commission may hold 
hearings, if it sees fit, to enable it to determine its de- 
cision upon the application for authority. 

"Nothing herein shall be construed to imply upon the 
part of the United States or the commission any guaranty 
or obligation as to such issues or as to their value, and 
all decisions, orders, and authorities by the commission 
shall so state. 

"The foregoing provisions of this section shall not 
apply to notes to be issued by any said carrier maturing 
not more than two years after the date thereof and aggre- 
gating not more than five per centum at any time of the 
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securities of the carrier outstanding. Within ten days 
after the date of such notes the carrier issuing the same 
shall file with the commission a certificate of notification 
in such form as may from time to time be determined and 
prescribed by the commission, setting forth as nearly as 
may be the same matters as those required in respect of 
applications for authority to issue other securities. 

"The commission shall require periodical or special 
reports from all carriers hereafter issuing any securities, 
including such notes, which shall show, in such detail as 
the commission may require, the disposition made of such 
securities and the application of the proceeds thereof. 

"All issues of securities contrary to the provisions of 
this section may be enjoined by any court of competent 
jurisdiction at the suit of the United States, the Inter- 
state Commerce Commission, or of any director, officer, 
or stock-holder of the carrier proposing to make the 
issue ; and any director, officer, attorney, or agent of such 
corporation who assents to, or concurs in, any issue or 
securities forbidden by this section, or any sale or other 
disposition of securities contrary to the provisions of 
order or orders of the Interstate Commerce Commission, 
or any application not authorized by the commission of 
the funds derived by the said carrier through such sale 
or other disposition of said securities shall upon convic- 
tion be punished by a fine of not less than $1,000 nor more 
than $10,000, or imprisonment for a term of not less than 
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one year nor more than three years, or both such fine and 
imprisonment in the discretion of the court." 

Sec. 9. That without first having obtained the approval 
of the Interstate Commerce Commission no carrier sub- 
ject to the provisions of the act to regulate commerce, 
as amended, after the approval hereof, shall begin the 
construction of a railroad or any extension thereof. The 
Interstate Commerce Commission is hereby authorized 
and empowered to issue a certificate of public convenience 
and necessity which shall constitute its approval of such 
construction of a new railroad or the extension of an old 
one, requiring the expenditure of new capital. The com- 
mission is empowered and is hereby required to inquire 
into proposed expenditures for the purposes above de- 
scribed, and its certificate of approval shall not be issued 
until it shall have been satisfied, upon full hearing or 
otherwise, that the new railroad or the extension of a 
railroad as proposed is in the public interest and is a 
feasible and necessary extension of the transportation 
facilities of the country. In deliberations on this matter, 
whether by public hearings or otherwise, the commission 
shall cause notice to be given to the railroad commission 
or public service or utilities commission or other appro- 
priate authority of each State in which the proposed road 
is to operate, or the proposed extension to be built, with 
the right to be heard as heretofore provided in this sec- 
tion with respect of issues of securities. 
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Adjustment of rates would be simplified by, Ill 

Clayton Act should be extended to permit, under jurisdiction 

of the Commission, 31 

Commission in favor of permitting, 93 
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Merger of carrier lines — Continued. 

Complete, in time of war, ix 

Effect of, on feeders of short lines, 94 

Exercise of power, an administrative function, 6 

Government should encourage, 30-31 

Government should not force, 93 

Limits of, should be to an extent necessary to meet demands of 

our foreign and domestic commerce, 5-6 

Provisions should be made for, in time of emergency, 4-5 

Railroad should be consolidated into few large systems, 58 

Uneconomic routing and routes would be eliminated by, 31-32 

Voluntary, would gradually increase if permitted, Ill 

Mileage 1906 compared with 1916, 48 

Mileage scales and grouping, x 

Minimum rates, xix 

Citations and quotations from reports of the Commission rec- 
ommending power to fix, 214 

Commission should have power to prescribe, 11,41-42 

Minimum weight. See also Commercial Minimum. 

Is a part of the rate, 198 

Eailroads have shown a disposition to increase, 197 

Shippers do not think railroads abuse provisions regarding, . . 198 

Modernizing the machinery of the Interstate Commerce Commission, lxx 

Motive power, standardization of equipment and, xvii 

New Haven Road: 

Remote possibility of redeeming stock of, in event of Govern- 
ment ownership, 81 

Pennsylvania Railroad could handle and operate, better than 

the Government, 83 

Non-Competitive and competitive traffic, xxiv 

Restrictions governing, compared, 14 

Ocean rates, practicability of giving the Commission jurisdiction 

over, 208-209 

Operating expenses: 

1906 compared with 1916, 47 

Accounts of Railroad Administration are in accordance with 

classification prescribed by the Commission, 171 

Claims for loss and damage entered into railroad accounts as, 202 
Difficulty confronting Congress in passing legislation, a ques- 
tion of, 34 

Expenditures of central organization of Railroad Administra- 
tion at Washington, not included in, 109 

Operating income: 

1906 compared with 1916, 47 
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Operating income — Continued. 

Amount of guarantee in way of, for 19 months of test period, 75 

Average monthly, for 3 year test period, 74 

Letter to W. D. Hines from G. H. Parker, regarding estimate 

of, 173 

Operation : 

Class of men operating railroads under Federal Control the 

same as under private control, 77-78 

Difficulties of, during 1917 and causes, 73 

Emancipation of railway operation from financial dictation, . 12 

Extension of Federal control a question of, 77 

Regulating body must have additional authority over physical, 14 

Supervision of physical, xviii 

By organization of bureaus of competent men, 180 

Should be continued under the Interstate Commerce Com- 
mission, 180 

Panama Canal Act, power of Commission under, 209 

Parker, G. H., letter from, to W. D. Hines, regarding estimate of 

operating income, 173 

Pennsylvania Bailroad, could better operate the New Haven road 

than the Government, 83 

Physical operation. See also Operation. 

Supervision of service and physical operation, xviii 

Physical valuation. See Valuation. 
Police power: 

Making of rates is a, 179 

State in fixing rates for a common carrier exercises a, 116 

Policy of commission: 

Extension of Federal control deemed unwise, Commissioner 

Woolley excepted, 54 

Inquiry into payment of dividends, not the policy of the Com- 
mission, 68 

Pomerene-Esch Bill, lxxix, 223 

Pooling : 

Elimination of anti-pooling law, 33 

Interstate Commerce Act should be modified to permit, 31 

Necessities of country could be better met if all cars were 

owned by one corporation, 194 

Of freight and division of earnings, xx 

Besults of requiring carriers to pool and divide their earnings, 43 

Standardization of construction and utilization of equipment 

by, 15 

Power, one-man management of railroads not desirable, 63 
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Power of Commission. See also Interstate Commerce Commission: 
Jurisdiction. 

Depreciation of carriers may be required to be set up, ... 24 

Extension of lines required, ix 

No power over: 

.Running of trains, 180 

To direct what dividends shall be, 68 

Suspension power deprived commission by Federal Control 

Act, 113 

To abate discriminations between state and interstate 

rates, 166 

To review regulations of State commissions would conduce 

to a rapid approach of harmony, 183 

Under Panama Canal Act, 209 

President: 

Power of: 

To prescribe rates for intrastate traffic under the Federal 

Control Act, 115 

To surrender railroads, should be withdrawn, 90 

Should be authorized by law to assume control of systems in 

time of emergency, 5 

Price, rate considered in fixing grain prices, 28 

Private capital cannot be induced to invest in securities unless 

proper return and security are assured, 16 

Private Control: 

Any plan of, should be under Government regulation, 9 

Disadvantages in returning roads to, without legislative 

changes, 89 

Majority of Commission in favor of, with broadened govern- 
mental regulation, 55 

More economical than Government control, 105 

Owners of ears entitled to compensation for use of by others, . 193 
Power vested in President to return roads to, should be with- 
drawn, 90 

Eeasonable period for readjustment should be afforded before 

return to, 10 

Begulation of securities and control of receipts are the neces- 
sities under, 41 

Eoads were under, during whole of 1917, 72 

Specific date should be set for return to, 89 

Unwise to return roads to, without legislation, 55, 89, 93 

Private freight cars, xvi 

Profit, railroad when once built must be permitted to earn a living, 6 

Property, carriers ' book cost of, 1906 and 1916, 48 
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Publio interest: 

Limitation of railway construction to necessities of, 6 

Limitations upon merger of carriers and facilities should be to 

an extent necessary in, 5-6 

Public should not be burdened with two roads when one would 

legitimately answer the purpose, 6 

Bates on a lower than compensatory level not a public benefit, 8 

Public policy, absorption of weak roads by strong, a sound, 79 

Publications, interpretation, construction and application of, lxxix 

Quotations. See Market Quotations. 

Bail and water carriers, xxv 

Coordination of, 7 

Establishment of through routes and joint rates between, .... 7-8 
Beductions in rates by, below a compensatory level to stifle 

competition should not be permitted, 8 

Bevision of limitations upon cooperative activities, 11 

Railroad Administration : 

Expenditures of central organization at Washington, not in- 
cluded in operating expenses, 109 

Operating expense accounts of, in accordance with classifica- 
tion prescribed by the Commission 171 

Practicability of subdividing the Commission along lines of, . 151 

General Order No. 28, continually being modified by, 147 

Bate making, wages a fair and proper factor in, x 

Bate structure of one community affects business of another, 159-160 

Bates. See also Adjustment of Bates; Initiating Bates; Level of 
Bates; Minimum Bates and Beduction in Bates. 

Commission has not delayed in passing upon, 145 

Commission no jurisdiction over, if transportation wholly with- 
in one state, 168 

Complaints against, involve the whole public, 154 

Considered in fixing price of grain, 28 

Control of system of, cardinal proposition confronting Con- 
gress in passing legislation, 34-35 

Direct relationship between wages and, 10 

Efficient service more important than charges, 16 

Exclusive jurisdiction of fixing, should not be vested in the In- 
terstate Commerce Commission, 163 

Illustration of grouping places under common, 26 

Increases in wages considered in fixing, 202 

Initiated by Director General have been ordered changed by 

the Commission, 115 

Initiation of, xi 
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Kates — Continued. 

By Commission: 

Would eliminate complaints and controversies, 51 

"Would stabilize securities, 50 

Making of, a police power, 179 

Minimum weight is a part of the rate, 198 

Noncompensatory rates not a public benefit, 8 

Objections to rates initiated by Director General are usually 

with respect to relative adjustments, 120 

Physical valuation only one of many factors in determination 

of, 187 

Power of Commission to abate discriminations between state 

and interstate, 166 

Power of President to prescribe intrastate, under Federal Con- 
trol Act, 115 

Power to suspend, denied commission by Federal Control Act,' 113 
Present system of initiation by roads and passing on by com- 
mission satisfactory to some of the shipping public but not 

to others, 41 

Reduction in, below a compensatory level to stifle competition 

should not be permitted, 8 

Regional control can not be had over, that are interlocked over 

the country, 155 

Should be no higher than reasonable for the service performed, 16-17 
State : 

State in fixing rates for a common carrier exercises a po- 
lice power, 116 

Statutory authority of Director General to set aside, .... 116 

Uniform and non-prejudicial state rates would eliminate 

conflict between State and Federal commissions, 184 

Readjustment, reasonable period for, should be afforded before re- 
turn to private control, 10 

Reasonableness of rates, rates should be no more than reasonable 

for the service performed, 16-17 

Receiverships, effect of, upon financially sound and solvent roads, . 270 

Reduction in rates below compensatory level to stifle competition 

should not be permitted, 8 

Reforms, disadvantages of returning roads to private control with- 
out, 89 

Regional Commissions: 

Artificial in its nature, 58 

Impracticability of, 152 

Official file of tariffs would have to be maintained by each, if 
established, 158 
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Regional control can not be had over rates that are interlocked over 

the country, 155 

Regional director, salary of, not prorated among carriers, 109 

Regulation : 

Alleged destruction of railroad credit by, of Interstate Com- 
merce Commission, 45 

Extent of viii 

Uniformity of: 

Desirable, 176 

None at present, 176 

Relative adjustment, objections to rates initiated by Director Gen- 
eral are usually with respect to, , 120 

Reports of commission, citations from recommending power to fix 

minimum rates, 214 

Reproduction, values of, fluctuate with the markets, 187 

Returns, letter of W. G. McAdoo to Senator Smith regarding re- 
turns for November, 1918, 172 

Revenues and expenses: 

Monthly summary of, 1918, 1917, and average of corresponding 

months in three year test period, 123, 128 

Operating revenues, 1906 compared with 1916, 47 

Road building, unnecessary, , ix 

Routes, present law invites uneconomic, M. 

Routing, xxv 

Present law invites uneconomic routes and routing, 31 

Safety Appliance Act : 

Difference between, and Act to Regulate Commerce, 168 

Roads operating wholly within one state subject to, 169 

Section 9, case in which section 9 of the Act to Regulate Commerce 

was read out by Supreme Court, 153 

Section 15 of Federal Control Act construed, 116 

Securities : 

Hadley Commission appointed by the President to study ques- 
tion of supervision of, 162 

Initiation of rates by Interstate Commerce Commission would 

stabilize, 50 

Interstate Commerce Commission should have jurisdiction over, 161 

Issue of, xix 

Market quotations not an accurate guide to value of railroad, 186, 189 
Private capital cannot be induced to invest in railroad, unless 

security and proper return assured, 16 

Regulation and supervision of issues of, 13 

By Interstate Commerce Commission would eliminate com- 
plaints of the past, 54 
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Securities — Continued. t 
Cardinal proposition confronting Congress in passing leg- 
islation, 34-35 

Extracts from annual reports and decisions of the Commis- 
sion relative to, 131-143 

Necessary under private ownership, 41 

Recommended by the Commission as far back as the year 

1907, 162 

Where corporation state-organized, 35 

Values of railroad securities no more impaired than those of 

other industrial or public, 50 

Service : 

Adequate remedy for efficient, xx 

Efficiency of, more important than charges therefor, 16 

Supervision of, xviii 

Sherman Antitrust Law, abolition of, 33 

Short lines, effect on feeders of, if merger of roads affected, 94 

' ' Special Docket ' ' of the commission described, 157 

Speculation : 

Railroads have been built in excess of demand and necessities 

for, 6 

Transportation lines should not be a football of, 12-13 

Spur tracks: 

Importance of extending, into developed territory, 7 

Should be built to industries that can furnish sufficient traffic, 7 

Standardization of equipment and motive power, xvii 

Impracticability of complete, 192 

Pooling of equipment would add efficiency in, 15 

State and Federal Commissions, xxvi 

Conflict of jurisdiction between, could be solved through co- 
operation, 14 

State and interstate traffic: 

Differences in adjustment of rates between, cause of many com- 
plaints, 183 

Power of commission to abate discriminations between, 166 

State Commissions: 

Authority and power of, to be maintained, 163 

Cooperation between, and Federal authorities for elimination 

of twilight zone, 64-65, 176 

Disposition on part of, to follow decisions of the Interstate 

Commerce Commission, 182 

Establishment of a relationship between, and Interstate Com- 
merce Commission for elimination of twilight zone, 13 

Exercise a police power in fixing a rate for a common carrier, 116 
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State Commissions — Continued. 

Xiittle conflict between, and Interstate Commerce Commission, 182 
Power of Interstate Commerce Commission to review regula- 
tions of, would conduce to a rapid approach of harmony, . . 183 
Qualifications of, equal to those of Interstate Commerce Com- 
mission in ordering repairs to stations, , 179 

Solution for settlement of difference of opinion between Inter- 
state Commerce Commission and, 177 

Statutory authority of Director General to set aside rates es- 
tablished by, 116 

Twilight zone between Interstate Commerce Commission and, . 164 

Utilization of services of, by Interstate Commerce Commission, 176 

State laws, regulations of Congress in regard to hours of service 

supersede all, 37-38 

State officers, extensions authorized by, primarily concern state 

traffic, 7 

State rates, statutory authority of Director General to set aside, . 116 
State traffic, extensions authorized by State officers primarily con- 
cern, 7 

Statement, statistical data of carriers, 1900-1916, 46 

Stock: 

Book cost for 1916 compared with funded debt and outstand- 
ing stock, 101 

Market quotations not an accurate guide to value of roads, . . 186, 189 
Outstanding : 

Not representing investment ought not to pay dividends, . 86 

Of steam roads, 1906 compared with 1916, 47 

Per cent, of dividends on, for year 1916, 85 

Per cent, of outstanding, paying dividends, 1906 compared 

with 1916, 47 

Proceeds from, diverted to channels other than development of 

property, burdens road with debt, 37 

Remote possibility of redeeming, of the New Haven road in 

event of Government ownership, 81 

Sub-commissions, plan of dividing Interstate Commerce Commis- 
sion into, and distributing over the country, 66 

Summary, monthly, of revenues and expenses, 1918, 1917, and aver- 
age of corresponding months in three year test period, .... 123-128 
Supreme Court, case in which Sec. 9 of the Aet to Regulate Com- 
merce was read out by, 153 

Surplus, close of year 1906 compared with 1916, 47-48 

Suspension, Federal Control Act deprived Interstate Commerce 

Commission of power of, 113 
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Tariffs: 

Regardless of what understood to be, the tariff is the law, . . . 158 

■ Regional commissions, if established, would require an official 

file of, 158 

Terminal Facilities: 

Common use of, 15, xvii 

Liberal use of, in interest of proper movement of commerce, . 15 

Regulating body would determine compensation for use of, . . 15 

Test period: 

Amount of guarantee in way of operating income for ten 

months of, 75 

Average monthly operating income for, 74 

Texas & Pacific By. Co. v. Abilene Cotton Oil Co. (204 TJ. S. 426), 153 

Through routes and joint rates, establishment of, between rail and 

water carriers, 7-8 

Traffic, supervision of, by organization of bureaus of competent 

men, 180 

Trains, Commission no power over running of, 180 

Transit arrangements, xxiv 

Transportation : 

Commission no jurisdiction over, if wholly within one state, . . 168 

Heavier the tonnage the more economical the transportation, . 195 

Keynote of, vi 

Twilight Zone: 

Between State commissions and Interstate Commerce Commis- 
sion, 164 

Cooperation between State commissions and Interstate Com- 
merce Commission for elimination of, 13, 64-65 

Elimination of, should be worked out by moral suasion, 164 

Undeveloped territory, nearest trunk line should be compelled to 

build railroads into, 61 

Unification. See also Merger. 

Provisions should be made for, in time of emergency, 4-5 

Railways with merchant marine not considered by the Commis- 
sion, 58 

Suggested plan would result in merger of entire railroad sys- 
tem, 55 

Uniformity, desirability of, in making extensions, 7 

Valuation : 

Market value of stocks and bonds of no importance in deter- 
mining railroad, , 186, 189 

Physical : 

Approximate value of roads could be made without, 188 

Began in 1912, 205 
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Valuation — Continued. 

Cost of a Government expense, 191 

Cost of approximately $3,000,000 per annum, 191 

Expense of, to roads as great as that of the Government, 191 
Important principles of, will not be accepted, except after 

litigation, 184 

Only one of many factors in determination of rates, 187 

Value of, 185 

Will be completed within next two years, 190 

Will be kept up to date when once completed, 185 

Work should be completed as early as possible, 184 

Standard basis upon which to determine a carrier's right to 

earn held by the courts to be, 186 

Value of roads, market quotations not an accurate guide to, 186, 189 

Value of service, ability to pay not a measure of, 83 

Wages. See also Compensation, x 

Adequate compensation should be paid to railroad employees, . 10 
Compensation of railroad employees ought not to be reduced, . 106 
Direct relationship between rates and wages of railroad em- 
ployees, 10 

Discussion of increases in, and payment of back pay to rail- 
road employees, 199 

Fair and proper factor in rate making, x 

Increases in : 

As made by Director General not too high, 201 

Considered in fixing rates, 202 

Largest item of expense, 10 

Question of, should be brought to the Interstate Commerce 

Commission, 23 

Railroad employees have been inadequately paid, 106 

Wages and conditions of employment, x 

War: 

Compensation paid carriers a part of expenses of, 118 

Complete merger in time of, ix 

Franco-Prussian, led England to take over railroads, 5 

Stress of operation in 1917 due to, 73 

War expenses, xi 

Compensation paid to carriers under Federal Control a proper 

part of, 118 

Waste, elimination of wasteful and expensive competition desired, 11 
Waterways. See Inland Waterways. 

Weak lines, xxvii 

Absorption of, by strong roads, a sound public policy, 79 

Advantages of permitting absorption of, by strong lines, 80-81 
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Weak lines — Continued. 

Government ownership, if undertaken, would not exclude, .... 97 

Weak sisters. See Weak Lines. 
Weight. See Minimum Weight; Maximum Weight. 
Woolley, Robert W., memorandum expressing views of, in regard to 

Federal Control, 18-23 
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